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THE POWER OF CONGRESS TO NULLIFY — 
GOLD CLAUSES 


HE financial panic of 1933 has brought actively into the 
foreground of legal and economic issues the question of the 
validity of the gold clause.’ The large number of May 1 maturities 
of principal and interest of funded obligations * payable in New 





1 The standard form of gold clause now in use in this country reads as follows: 


“The Corporation . . . promises to pay . . . to the holder hereof . . . $1,000, in 
gold coin of the United States of America of the standard of weight and fineness 
existing June 1, 1932, . . .” The date specified is, of course, the date of the creation 


of the obligation. 

There are, however, many variations of this standard form. Some clauses, in- 
stead of specifying a date, merely say “of the present standard of weight and 
fineness ”. Another common variation is to insert the words “ or equal to” before 
the words “ the standard of weight and fineness”. A variation that may change 
the meaning of the clause is to add at the end the words “ or the equivalent thereof ”. 
Gold bonds or notes containing this form of the clause have been denied listing on 
the New York Stock Exchange, under the recent practice and rulings of the Com- 
mittee on Stock List. The effect of the addition of these words is discussed at 
p. 1241, infra. A form which we understand is rather common in individual notes 
in some localities reads “in United States gold coin of the present standard of 
weight and fineness, at the option of the holder”. The gold clause commonly used 
in obligations of the United States government substitutes the words “ of the present 
standard of value” in place of the words “of the [present] standard of weight 
and fineness ”’. 

2 It has been estimated that more than $100,000,000,000 of funded indebtedness 
contains a gold clause. This figure is made up, in part, of about $22,000,000,000 of 
United States government obligations, about $16,000,000,000 of state and municipal 
obligations, and about $12,000,000,000 of foreign dollar obligations. The amount 
of long-term commercial contracts, individual obligations, and urban and farm 


ee 
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York * did not produce any declaration of policy by the financial 
community, and much uncertainty and lack of agreement prevails 
on the exact nature and essential value of the obligation. This 
uncertainty takes the form of speculation whether the courts will 
enforce the obligation as it is written, and also whether Congress 
has the power to enact legislation * nullifying the gold clause in 
outstanding contracts and preventing its inclusion in contracts 
to be made in the future.° 

We believe — and we shall attempt to show — that the question 
of the constitutionality of such a supposed Act resolves itself into 
the question whether the existence of gold clauses, and the power 
to make them, is such an interference with the legitimate functions 
of the government, that Congress has the power to abolish them. 
That question will be answered, one way or the other, by the 
Supreme Court, depending upon whether or not that Court thinks 
that the gold clause does constitute such an interference, and that 
the real purpose of the legislation is to remove it. This means that 
in order to decide such a case, the Court will have to consider in 
detail, as a practical question of fact, the effect that gold clauses 
have on the government’s position as a borrower and as an issuer 
of currency. 





mortgages, which contain gold clauses, cannot be accurately estimated. See Wan- 
ders, N. Y. Herald Tribune, April 23, 1933, §§ II-IV, at 8. 

8 No special consideration has been given herein to the obligations of the United 
States declared to be payable in gold. See, on this point, Savage v. United States, 
92 U.S. 382 (1875) ; Sinking Fund Cases, 99 U. S. 700, 718-19 (1878) ; United States 
v. Northern Pac. Ry., 256 U.S. 51 (1921). 

4 In the 72d Congress, Second Session, and the 73d Congress, First Session, the 
gold clause has been discussed at various times. See, e.g., Conc. REc., Jan. 24, 1933, 
at 2506 et seq.; id. April 18, 1933, at 1894-96 et seg.; id. April 22, 1933, at 
2173-74, 2216-17; id. April 24, 1933, at 2245; id. April 25, 1933, at 2354-55; id. 
April 26, 1933, at 2405 et seqg.; id. April 28, 1933, at 2568 et seg. A Bill to nullify 
gold clauses was introduced by Representative Campbell of Iowa on February 8, 
1933. “ Beit enacted, . . . that, notwithstanding any provision in any contract to 
the contrary, any contract obligation to pay money may be paid in such currency 
of the United States as, under the laws of the United States, is legal tender, and any 
such payment shall constitute a discharge of the obligation.” H.R. 14604, 72d 
Cong., 2d Sess. There are similar provisions in bills introduced in the 73d Con- 
gress, First Session; see, e.g., H. R. 5073, H. R. 5160, H. R. 5172. 

5 It has been impossible to include a discussion of the law on this question in 
countries other than the United States and England. For a treatment of the gold 
clause in international debts, see Hudson, The Eighth Year of the Permanent Court 
of International Justice (1930) 24 Am. J. or Int. L. 20, 21, 26. 
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No attempt has been made to fit this article to the Thomas 
amendment to the Farm Bill,° which was approved May 12, nor 
to any other currency legislation pending in Congress. The 
Thomas amendment contains no provision dealing specifically with 
gold clauses, and any questions of constitutionality that may arise 
from it are beyond the scope of this study. It is, however, closely 
related to the issues of fact upon which the issues of law we are 
discussing seem to turn. What the administration may do under 
the amendment, as the delegate of Congress,’ or how it may con- 
strue and effectuate its purposes, cannot be predicted with any 
accuracy. But among the purposes avowed by its sponsors are the 
relief of debtors * and the revival of interstate and foreign com- 
merce through an increase in the price level.° There is no doubt 
that Congress has some power to change the currency, but the 
policy behind a change, in regard to matters which are not directly 
affected, may be of vital importance. Congress may or may not be 
able, by its power over the currency, to make it operate as a just 
medium of exchange, uniform in purchasing value over a period of 
years. Ifthe Thomas amendment should be held constitutional on 
the basis of such objectives, the effect of such a decision would 
be to increase, to that extent, the scope of the government’s 
powers.*° - The effect of gold clauses, as a possible obstruction to 
the accomplishment of these purposes, would then become a 
question of fact. 

The answer to most of these questions falls with more propriety 





6 Public No. 10, 73d Cong., tit. III, §§ 43-46. An amendment proposed by 
Senator Bulkeley to abrogate gold clauses was rejected. Conc. Rec., April 28, 1933, 
at 2576-79. 

7 On the power of Congress to delegate its functions to the executive, see Hamp- 
ton & Co. v. United States, 276 U. S. 394 (1928); Springer v. Philippine Islands, 
277 U.S. 189 (1928) ; Wisconsin v. Illinois, 278 U.S. 367 (1929). 

8 Senator Thomas, sponsoring the amendment, said, “ It may transfer from one 
class to another class in these United States value to the extent of almost $200,000- 
000,000”. 77 Conc. Rec. 2229 (April 24, 1933). 

® See President Roosevelt’s speech of May 7, 1933, N. Y. Times, May 8, 1933, 
at 1. See also note 78, infra. 

10 See the discussion of the affirmative powers, at page 1243, et seq., infra, and 
also notes 100, ro1, infra. No decision of the Supreme Court has yet considered if 
Congress may use the coinage and borrowing power for the purpose of relieving 
debtors or promoting commerce. The only appreciable currency inflation which the 
country has had — the Legal Tender period, 1862-1878 — was assumed by the courts 
to have had as its objective the raising of money by the government. See Dewey, 
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in the field of the monetary specialist than in the field of the 
lawyer. Our purpose, therefore, in this article is to set out briefly 
what we understand to be the present state of the authorities on 
the points of law which would become relevant on the argument of 
the question whether Congress has power to nullify the gold clause. 


A. Validity of the Gold Clause 


Gold clauses have been held enforceable by the courts of this 
country since the decision of the Supreme Court in Bronson v. 
Rodes.“ The mortgage note there in controversy, made in 1851, 
contained the promise to pay 1400 “ dollars payable in gold and 
silver coin, lawful money of the United States”. In 1865 Rodes, 
the mortgagor, tendered Bronson, the mortgagee, United States 
notes (greenbacks) to the amount of $1507, the nominal amount 
of principal and interest. At the time of the tender these notes 
were equivalent in market value to 670 gold dollars. Bronson 
refused the tender, whereupon Rodes deposited the tendered notes 
in a bank to the credit of Bronson, and filed his bill in equity to 
relieve the premises from the lien of the mortgage, and to compel 
Bronson to deliver a satisfaction piece. The Court of Appeals of 
New York held that the tender was a good one, since the obliga- 
tion fell within the Legal Tender Act.’* This was reversed by the 
Supreme Court, principally on the ground that an obligation to pay 
in gold coin was not a “ debt ”’, as that word was used in the Legal 
Tender Act.’* In holding that Rodes’ tender was ineffective to 
discharge the obligation, the Court necessarily held that the gold 
clause was valid and enforceable.** The Court rested this latter 
conclusion squarely on the intent of the parties: 





FINANCIAL History OF THE UNITED STATES (1915) 284-90, 360-62, 370-72; Johnson, 
Constitutional Limitations and the Gold Standard (1933) 67 U.S. L. Rev. 187. 

11 7 Wall. 229 (U.S. 1868). 

12 Rodes v. Bronson, 34 N. Y. 649 (1866). Bronson, the mortgagee, argued 
that Rodes should pay him the market value of gold in legal tender notes, i.c., 
$3,390.75, since $2.25 in legal tender notes was then worth one dollar in gold. The 
court rejected this argument as a fallacy, since it would treat the gold coins both 
as currency and as a commodity. 

18“... such notes . . . shall . . . be lawful money and a legal tender in pay- 
ment of all debts, public and private, . . .” See 12 Stat. 345 (1862). 

14 Mr. Justice Miller dissented on the grounds that the intent of the parties 
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“‘ Our cenclusion, therefore, upon this part of the case is, that the bond 
under consideration was in legal import precisely what it was in the 
understanding of the parties, a valid obligation to be satisfied by a tender 
of actual payment according to its terms, and not by an offer of mere 
nominal payment. Its intent was that the debtor should deliver to the 
creditor a certain weight of gold and silver of a certain fineness, ascer- 
tainable by count of coins made legal tender by statute; and this intent 
was lawful.” 1° 


Bronson v. Rodes has been consistently followed by the Supreme 
Court since its decision.*° The important point which it decided 
was that there was nothing in the existing statutes which, either as 
a matter of statutory construction or of public policy, required the 





was merely to exclude payment in state bank notes, and also that the Legal Tender 
Act was intended to embrace such contracts within the words “ private debts ”, 
regardless of the intent of the parties. 

15 See 7 Wall. at 250. See also id. at 245, 246. The decision is criticized in 
Hunt, Law or TENDER (1903) 111-16. In Butler v. Horwitz, 7 Wall. 258, 260 
(U. S. 1868), the Court said that “the obvious intent ” of such a contract is “ to 
provide against fluctuations in the medium of payment ”’. 

The decision overruled a large group of state cases, which had almost unanimously 
followed the rule laid down in Rodes v. Bronson, 34 N. Y. 649 (1866). See, e.g., 
Whetstone v. Colley, 36 Ill. 328 (1865); Brown v. Welch, 26 Ind. 116 (1866) ; 
Riley’s Ex’r v. Sharp, 1 Bush 348 (Ky. 1866) (a contrary rule was followed in 
equity. Hord v. Miller, 2 Duval 103 (Ky. 1865)); Galliano v. Leon Pierre & Co., 
18 La. Ann. 10 (1866) ; Howe v. Nickerson, 14 Allen 400 (Mass. 1867); Buchegger 
v. Shultz, 13 Mich. 420 (1865); Legal Tender Cases, 52 Pa. 9 (1866). But see 
Dutton v. Palairet, 52 Pa. 109 (1866), aff'd, 154 U. S. 563 (1869). The cases are 
collected in (1896) 29 L. R. A. 512. Apparently the only square decision the 
other way during this period was Myers & Marcus v. Kauffman, 37 Ga. 600 (1868). 

About the same time, “ Specific Contract ” acts were passed, in almost identical 
language, in California, Idaho, and Nevada, providing that “In an action on a 
contract or obligation in writing, for the direct payment of money, made payable 
in a specified kind of money or currency, judgment for the plaintiff ...may... 
be made payable in the kind of money or currency specified therein. ...” See 
Cat. Cope Civ. Proc. (Deering, 1931) $667; IpaAHO CopE (1932) § 7-1104; NEV. 
Comp. Laws (Hillyer, 1929) § 8825. The cases construing these statutes show 
much confusion. Hathaway v. Brady, 26 Cal. 581 (1864); Vilhac v. Biven, 28 
Cal. 409 (1865); Reese v. Stearns, 29 Cal. 273 (1865); Hazard v. Cole, 1 Idaho 
276, 287-89 (1869) ; Wells, Fargo & Co. v. Van Sickle, 6 Nev. 45 (1870). 

16 Butler v. Horwitz, 7 Wall. 258 (U.S. 1868) ; Dewing v. Sears, 11 Wall. 379 
(U. S. 1870); Trebilcock v. Wilson, 12 Wall. 687 (U. S. 1871); The Vaughan and 
Telegraph, 14 Wall. 258 (U. S. 1871) ; The Emily Souder, 17 Wall. 666 (U.S. 1873); 
Thompson v. Butler, 95 U. S. 694 (1877) ; Gregory v. Morris, 96 U. S. 619 (1877); 
cf. Thompson v. Riggs, 5 Wall. 663 (U.S. 1866) ; Maryland v. Railroad Co., 22 Wall. 
105 (U. S..1874) ; Woodruff v. Mississippi, 162 U. S. 291 (1896). 
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Court to treat gold dollars and paper dollars as equivalents." 
The Court recognized that this was the central issue, for it said 
that there were “ two kinds of money, essentially different in their 
nature, but equally lawful.” ** Since 1868, a policy of recognizing 
the actual or potential difference between gold and currency, and 
consequently of respecting the intent of gold clauses, has been 
firmly embedded in the federal statutes.*® 

Bronson v. Rodes upheld the gold clause against a currency de- 
preciation. The standard form in use today also purports to safe- 
guard against a decrease in the gold content of the dollar, by speci- 
fying that the gold coins are to be “ of the present standard of 
weight and fineness”. The effect of these additional words has 





17 The Court reviewed, at some length, the currency statutes since 1792, and 
concluded that gold dollars and paper dollars were not actual equivalents, “ nor was 
there anything in the currency acts purporting to make them such”. See 7 Wall. at 
251-52. Particular emphasis was laid on the fact that §§1 and 5 of the Act of 
Feb. 25, 1862, (12 Stat. 345, 346), required that duties on imports and interest on 
the public debt be paid in coin. Cf. Trebilcock v. Wilson, 12 Wall. 687, 695-97 
(U. S. 1871); Sears v. Dewing, 14 Allen 413 (Mass. 1867), rev’d, 11 Wall. 379 
(U. S. 1870). 

18 See Trebilcock v. Wilson, 12 Wall. 687, 695, 696 (U.S. 1871); cf. Bronson v. 
Rodes, 7 Wall. 229, 251-52 (U. S. 1868). The contrary idea, iat all legal tender 
is the same in the eyes of the law, and that parties cannot be allowed to stipulate 
one kind of legal tender to the exclusion of all others, was expressed in most of the 
state cases cited in note 15, supra. See Hunt, LAw oF TENDER § 96. 

19 26 Stat. 289, § 2 (1890), 31 U. S. €. §§ 410, 453 (1926), provided that the 
Treasury notes issued thereunder should be-a legal tender for all debts, public and 
private, “except where otherwise expressly stipulated in the contract, ...” The 
same exception was made in the case of silver dollars. 20 Strat. 25 (1878), 31 
U. S. C. § 458 (1926). Obligations of the United States have, for many years, 
contained the gold clause. See, e.g., 16 Stat. 1 (1869), 31 U. S. C. § 731 (1926); 
39 STAT. 1000, 1003 (1917) ; 40 STAT. 35, 288, 503 (1918) (Liberty Bond Acts). But 
cf. 46 Stat. 19 (1929). 

The government, in the capacity both of a debtor and a creditor of foreign 
governments, has inserted gold clauses in its contracts. In the convention with 
Panama proclaimed February 26, 1904, the United States, in Art. XIV, agreed to 
pay the Republic of Panama, as compensation for the privileges granted, $10,000,000 
“jin gold coin of the United States ”, and $250,000 annually “in like gold coin”. 
33 Star. Pt. II, 429 (1904) ; 2 MALLoy’s TREATIES 1349 (1910). In the debt-funding 
agreements with other countries, the government required, in every instance, that 
the dollar obligations to be issued by the debtor country should contain a gold 
clause in the usual form. 

It has been suggested that a new policy was written into the statutes by §1 of 
the Parity Act (31 Stat. 45 (1900), 31 U.S. C. § 314 (1926) ), which makes the dol- 
lar, consisting of 25.8 grains of gold nine-tenths fine, the standard unit of value, and 
provides that “all forms of money issued or coined by the United States shall be 





POWER TO NULLIFY GOLD CLAUSES 1231 


never been tested,”® but we see no reason why Bronson v. Rodes 
should not be followed in such a case. The intent of the parties, on 
which the validity of the clause was upheld in that case, is just as 
clearly to guard against a devaluation of the gold dollar, as is the 
intent of the parties in using the words “ in gold coin”, to guard 
against a depreciation of the paper dollar.** No new public policy 
seems to be introduced.” 

Recently the English Courts, in Jn re Société Intercommunale 
Belge d’Electricite — Feist v. The Company,” have reached a 
conclusion exactly contrary to that reached in Bronson v. Rodes. 
They have held that a gold clause in a sterling bond is ineffective, 
and that the bond can be discharged by payment of the nominal 
amount of pounds in depreciated currency. 

The question, which had apparently never been passed on before 
by an English court, concerned a bond for £100 containing a clause 
to pay in gold coin “ of or equal to ” the standard of weight and 
fineness existing on the date the bond was issued. Feist, the 
holder, asked in the alternative for a declaration that he was en- 





maintained at a parity of value with this standard.” Thorpe, Contracts Payable in 
Gold (1933) Sen. Doc. No. 43, 73d Cong. 1st Sess. It seems clear that any policy 
intended to be expressed in this section is not strong enough te support the con- 
clusion that Bronson v. Rodes would be decided differently today, particularly in 
view of the statutes and treaties later than 1900, cited above. The Thomas amend- 
ment, supra note 6, does not expressly introduce any such policy, in spite of some 
of the purposes, including the reduction of fixed debts, expressed by the sponsors. 

20 The gold eagle ($10) first contained 277 grains of “ standard” gold, which 
was about eleven-twelfths fine. 1 STat. 246, 248 (1792). In 1834 the gold content 
of the eagle was reduced to 258 grains of “standard” gold. 4 Stat. 699. And 
in 1837 the last change in content was made, the fineness being reduced to nine- 
tenths. 5 STAT. 136, 137, 138. 

21 In Knox v. Lee, 12 Wall. 457, 552 (U. S. 1870), the Court implied that the 
constitutional problems raised by the reduction of the gold content of the dollar 
in 1834, supra note 20, were the same as those raised by the depreciation of the 
paper dollar. 

22 A change in the gold content might raise minor difficulties if the amount of 
the gold in the old coins contracted for could not be exactly matched in new gold 
coins, but this does not seem a serious difficulty. See note 52, infra. 

23 The decision of Mr. Justice Farwell in the Chancery Division was handed 
down on October 27, 1932, and is reported in shortened form in 49 T. L.R.8. This 
decision was unanimously affirmed by the Court of Appeal, March 17, 1933; the 
decision being reported, also in shortened form, in 49 T. L. R. 344. The page 
references to the opinions in both courts are, in each case, to the typewritten 
transcripts of the Shorthand Notes of the Reporter. 

24 See notes 1, 22, supra. 
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titled to the gold coins themselves, or to their market value in 
depreciated currency on the date of maturity. 

Mr. Justice Farwell, in the Chancery Division, construed the 
promise as one “ to pay £100 in gold coins ”’,”* but concluded that 
this promise could be fulfilled by paying £100 in depreciated cur- 
rency.”® He recognized that, in so doing, he was nullifying the 
gold clause.*” Though much of the language of the opinion deals 
with the construction of the obligation,” the basis of the decision 
must be that such a clause violates public policy, by interfering 
with the power of the sovereign to declare what shall be money and 
legal tender. Mr. Justice Farwell seemed to find such a policy 
expressed in section 6 of the Coinage Act of 1870.” 

This decision was unanimously affirmed by the Court of Appeal. 
Lord Justice Lawrence *® thought that the Coinage Act of 1870, 





25 Pp, ri. 

26 “ No doubt the parties to this contract contemplated and, it may be, desired to 
obtain payment in one particular way, but the contract, in my judgment, is a simple 
contract to secure payment of a sum of money, and if the defendants tendered 
the sum of money in question in whatever might happen to be legal tender at the 
date the payment was due, they have discharged their obligation,... In my 
judgment, to attempt to impose upon the debtor an obligation to pay in a par- 
ticular form and not anything which is legal tender, is an attempt to do something 
which cannot be enforced if the contract is a mere contract for the payment of 
money.” P. 12. 

27 “TJ feel the difficulty of adopting the view which I have adopted, because 
I agree with Mr. Cohen that I am, if I adopt that meaning, very largely or perhaps 
wholly giving no effect to the words ‘in gold coin of the United Kingdom of or 
equal to the standard of weight and fineness existing on the 1st day of September 
1928’”. P. 10. 

28 Mr. Justice Farwell rejected the construction that the obligor had the op- 
tion whether to pay the specified number of gold coins or their market value in 
currency, since this would make the amount of the obligation indeterminate till 
maturity, and the figures £100 were impressed all over the bond. He also 
decided that “. . . this . . . cannot be construed as a contract for the delivery of 
bullion.” P. 11. 

29 “ Every contract, sale, payment, bill, note, instrument, and security for money, 
and every transaction, dealing, matter, and thing whatever relating to money, 
or involving the payment of or the liability to pay any money, which is made, 
executed, or entered into, done or had, shall be made, executed, entered into, done 
and had according to the coins which are current and legal tender in pursuance of 
this Act, and not otherwise, unless the same be made, executed, entered into, done 
or had according to the currency of some British possession or some foreign state.” 
33 & 34 Vict. c. 10, § 6 (1870). 

80 “ A contract that a debt shall be discharged by payment of gold coins (be- 
ing one form of legal tender) cannot abrogate the enactment by the legislature that 
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by express provision, made such a stipulation unenforceable. 
Lord Justice Romer came to a similar conclusion,” basing his 
decision on the same construction of the obligation as Mr. Justice 
Farwell’s — that it was to pay 100 gold sovereigns.” 

If the Feist case means that the Coinage Act of 1870 nullifies 
gold clauses, it is not material to our problem. If the case does 
not mean that, it must mean that, as a rule of common law, or as 
a matter of public policy expressed in the Coinage Act of 1870, 
persons cannot contract in one kind of legal tender to the exclusion 
of all others. If this is the correct interpretation of the case, it is 
directly opposed to the rule of Bronson v. Rodes, as that rule is set 
out in the passage which we have quoted. It is difficult to see, 
therefore, how an American court could follow the Feist case, un- 
less the Supreme Court should overrule Bronson v. Rodes,* either 
expressly or by fortuitous distinction, the possibility of which is, 
of course, beyond the limits of permissible speculation.** 





the debt may be discharged by payment in bank notes (being another form of legal 
tender).” P. 11. 

31 “ This seems to render illegal a contract to exclude the provisions of the Act 
as to legal tender. It would be strange if it were not so, for these provisions are 
an essential feature of our currency law, and great confusion and public incon- 
venience and loss might be occasioned if they were to be disregarded.” P. 17. 

32 The question in the case, as Lord Justice Romer expressed it, was “ whether 
effect can be given in law to an agreement to pay a sum of money in one only of 
the forms of legal tender to the exclusion of all others”. P. 15. 

88 See Note (1896) 10 Harv. L. Rev. 178, where the writer concluded, “ The 
holders of obligations payable in money of a specified kind may rely with tolerable 
certainty upon the protection of the United States Constitution, whatever may 
be the will of Congress.” 

Two states have legislated against clauses in money contracts limiting the 
medium of payment. A Kansas statute provides that all obligations of debt, stated 
in terms of dollars, “if not dischargeable in United States legal-tender notes, shall 
be payable in either the standard silver or gold coins authorized by the congress of 
the United States, all stipulations in the contract to the contrary notwithstanding.” 
Kan. Rev. Stat. ANN. (1923) c. 16-111. A South Dakota statute is similar. S. D. 
Comp. Laws (1929) § 777. Apparently neither of these sections has ever been 
passed on by any court. A somewhat similar statute was held unconstitutional 
in Dennis v. Moses, 18 Wash. 537, 52 Pac. 333 (1898). 

84 Bronson v. Rodes did not fall with the overruling of Hepburn v. Griswold, 
8 Wall. 603 (U.S. 1869), in Knox v. Lee, 12 Wall. 457 (U.S. 1870) ; it was followed 
thereafter in Trebilcock v. Wilson, 12 Wall. 687 (U.S. 1871); The Emily Souder, 
17 Wall. 666 (U. S. 1873); Thompson v. Butler, 95 U. S. 694 (U. S. 1877). 

If the obligation of the gold clause is exclusively to deliver gold coins, questions 
of impossibility and purposelessness of performance are presented. These points 
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B. The Obligation of the Gold Clause 


In that part of this article which deals with the constitutional 
aspects of the question, we conclude that the power of Congress 
will probably depend on whether or not the Supreme Court con- 
siders gold clauses an interference with the proper exercise of 
the money and borrowing powers of Congress. The extent of such 
interference, if there is any, will depend, in turn, on the exact 
nature of the obligation of a gold contract. 

A contract made January 1, 1933, to pay $100 in gold coin of 
the United States of the present standard of weight and fineness, 
seems to be subject to five possible reasonable constructions: 
(1) that it is a pure bullion contract, constituting a single obligation 
to deliver 2580 grains of gold nine-tenths fine; (2) that it is a single 
obligation to deliver gold coins containing the same amount of 
gold, of the same fineness, as is now contained in, say, ten gold 
eagles; (3) that it is an alternative obligation, with an option in 
the obligee to decide, at maturity, whether he will take that amount 
of gold coins or the value in paper dollars of the gold contained 
in them; *° (4) that it is an alternative obligation, with the option 
in the obligor to decide whether he will pay that amount of gold 
coins, or paper dollars equal to the market value of the gold con- 
tained in them; and (5) that it is a single obligation to pay one 
hundred dollars in any form the obligor chooses — that is, either 
that amount of gold coins or one hundred legal tender paper dol- 
lars. This last alternative, which is the one adopted by the Court 
of Appeal in the Feist case, is not really a construction of the gold 
clause, for it nullifies it. Since it was expressly rejected in Bron- 
son v. Rodes, it need not be considered further. The other pos- 
sible constructions set out above will be considered in order. 

The Supreme Court, at the beginning, leaned heavily to the 
view that the contract is a pure bullion contract, which could, 





are briefly referred to at pp. 1238-39, infra. See Nebolsine, The Gold Clause in 
Private Contracts (May, 1933) 42 YALEL. J. 

35 Qn its face, the Feist case may seem to assume that there can be no such thing 
as an alternative contract in favor of the obligee. This does not seem to be a cor- 
rect reading of that case. The judges all felt compelled to choose between alterna- 
tives for the reason that they thought the possible alternatives were so inconsistent 
with each other as to make the contract senseless — just as if the promise had been 
to pay, on January 1, £100 on July 1. 
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presumably, be satisfied by the delivery of uncoined gold. In 
Bronson v. Rodes, it made its classic declaration that such a con- 
tract is, “. . . in legal import, nothing else than an agreement to 
deliver a certain weight of standard gold, to be ascertained by a 
count of coins, . . . It is not distinguishable, . . . in principle, 
from a contract to deliver an equal weight of bullion of equal fine- 
ness.” ** A tendency to depart somewhat from this strict view was 
shown in Trebilcock v. Wilson ** where it was said that the words 
“in specie” were “merely descriptive of the kind of dollars in 
which the note is payable”. The dangerous implication in the 
above-quoted statement from Bronson v. Rodes was corrected in 
Thompson v. Butler.** In rejecting the appellant’s argument that 
a judgment for $5000 “ in coin” was a judgment for more than 
$5000, and so was reviewable by the Supreme Court, the Court, 
after referring to the statement from Bronson v. Rodes which we 
have quoted above, said, “. . . but, notwithstanding this, it is a 
contract to pay money, and none the less so because it designates 
for payment one of the two kinds of money which the law has made 
a legal tender in discharge of money obligations.” *° 

This must be correct. All the judges who heard the Feist case 
dismissed, without discussion, the suggestion that the bond was a 
bullion or commodity contract. The mere use of the dollar sign, 
or of the word “ dollars ”’,*° to say nothing of the plain purpose of 
the parties to deal in, and get the advantages of money, should be 
enough to defeat the commodity construction.** Although the 





36 4 Wall. 229, 250 (U. S. 1868). But the case was decided “ upon the assump- 
tion . . . that engagements to pay coined dollars may be regarded as ordinary 
contracts to pay money rather than as contracts to deliver certain weights of 
standard gold... .” Id. at 251. 

87 See 12 Wall. 687, 695 (U. S. 1871) ; cf. Gregory v. Morris, 96 U. S. 619, 625 
(1877). 

38 95 U.S. 694 (1877). 

89 Td. at 697. 

40 See 31 Stat. 45 (1900), 31 U.S. C. § 314 (1926). 

41 An interesting example of an early attempt (1828) to make a money contract 
appear to be a commodity contract was presented in Dewing v. Sears, 11 Wall. 379 
(U. S. 1870). The amount of rent specified in a lease was “‘ four ounces, two 
pennyweights, and twelve grains of pure gold, in coined money.” The Supreme 
Judicial Court of Massachusetts had decided that it was a commodity contract, 
rather than a money contract, and had given judgment for the market value of the 
gold in greenbacks. 14 Allen 413 (Mass. 1867). The Supreme Court treated it 
as a money contract, and, applying the rule laid down in Bronson v. Rodes, con- 
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point seems never to have been passed on, it is hard to see how an 
instrument to deliver a specified amount of gold, as bullion, could 
be negotiable.* 

Real difficulty is presented by the choice between the next three 
alternatives. The second, that the contract consists of a single 
obligation to pay gold coins equivalent to ten present gold eagles 
to the exclusion of all other kinds of legal tender, may represent the 
present state of the Supreme Court cases.** This conclusion might 
be rested on the decision in Thompson v. Butler, from which we 
have quoted. It finds support also in the line of cases which hold 
that a gold clause creditor is entitled to a judgment for the specified 
amount of gold coins, and that it is error to enter judgment for the 
amount of legal tender paper money equal, at the date of maturity, 
to the market value of the gold.** Notable among these cases is 





cluded that the judgment should have been “for coined dollars and parts of 
dollars ”’. 

42 See NEGOTIABLE INSTRUMENTS Law § 1(2). 

43 It is on this precise point that the American rule and the English rule are 
most clearly at issue. The two most persuasive opinions in the Feist case — those of 
Mr. Justice Farwell and Lord Justice Romer — adopted this construction as re- 
flecting the intention of the parties, but both these judges concluded that neverthe- 
less, either because the Coinage Act of 1870 expressly prohibited it, or because the 
policy of that Act showed a public policy against it, the contract was solvable in 
legal tender generally. 

44 This rule is not rested on any doctrine of specific performance in equity, nor 
even on the analogous doctrine of specific performance at law, but rather on the 
ground that federal courts are authorized to give judgment in any form of lawful 
money, and that when a contract calls for payment in a certain kind of lawful 
money, the courts can give judgment in the same kind of money. Cf. 1 Star. 
246, 250-51 (1792), 31 U. S. C. §371 (1926); see Bronson v. Rodes, 7 Wall. 
229, 254 (U. S. 1868). 

Limitation of space makes it impossible to discuss this rule at any length. Al- 
though the final result of the cases is somewhat doubtful, it seems clear that if the 
action is directly on the gold obligation, the creditor is entitled to judgment in 
gold coins, if he wishes it. Bronson v. Rodes, 7 Wall. 229, 254-55 (U. S. 1868) ; 
Trebilcock v. Wilson, 12 Wall. 687 (U.S. 1871) ; The Emily Souder, 17 Wall. 666 
(U. S. 1873). In Butler v. Horwitz, 7 Wall. 258 (U. S. 1868), the creditor sued 
for, and recovered, the value of the gold in currency; yet, on the debtor’s appeal, 
the Supreme Court reversed solely because the ‘judgment was not for gold coins. 
A possible explanation of this decision may be that the debtor, on appeal, insisted 
on the gold judgment, since greenbacks were somewhat higher, in terms of gold, 
in 1868, when the decision of the Supreme Court was given, than they were 
in 1866 when the obligation matured. See the table of the value of greenbacks in 
gold, 1862-1878, Conc. Rec. March 30, 1933, at 1034. The same hypothesis may ex- 
plain Dewing v. Sears, 11 Wall. 379, 380 (1870). See also The Vaughan and Tele- 
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Trebilcock v. Wilson,** where the Court sought to defend this rule 
on the ground that the possibility that the value of gold might 
fluctuate between the date of judgment (or maturity of the obliga- 
tion) *° and the date of actual payment by the judgment debtor, 
was a burden that should not be borne by the creditor. Referring 
to the provision in the Legal Tender Act of February 25, 1862,*" 
that duties on imports must be paid in coin, the Court said: 


“Tt is obvious that the requirement of coin for duties could not be com- 
plied with by the importer, nor could his necessities for the purchase of 
goods in a foreign market be answered, if his contracts for coin could not 
be specifically enforced, but could be satisfied by an offer to pay its 
nominal equivalent in note dollars.” ** 


To the same effect is the statement in Butler v. Horwitz that “ the 
obvious intent ” in gold contracts, is “‘ that such contracts should 
be satisfied, whether before or after judgment, only by tender of 
cain,” * 

If these cases are to be taken literally to hold that a gold clause 
is as single an obligation as a contract to deliver coal of a certain 





graph, 14 Wall. 258 (U.S. 1871) ; Gregory v. Morris, 96 U. S. 619 (1877) ; Cheang- 
Kee v. United States, 3 Wall. 320 (U.S. 1865) ; United States v. Erie Ry., 107 U.S. 1 
(1882) ; Phillips v. Dugan, 21 Ohio 466 (1871); Chrysler v. Renois, 43 N. Y. 209 
(1870); Atkinson & Clark v. Lanier, 69 Ga. 460 (1882); Churchman v. Martin, 
54 Ind. 380 (1876). 

45 2 Wall. 687 (U. S. 1871). 

46 Much of the confusion in this line of cases arises from the fact that the 
Supreme Court, at that time, seems to have had no clear rule as to the date as of 
which an amount due in anything other than legal tender generally was to be con- 
verted into legal tender for the purposes of judgment. See Hunt, Law or TENDER 
§ 100, n.4. Generally, the judges seem to have assumed that the correct date was 
the date of the accrual of the cause of action. Cf. The Vaughan and Telegraph, 
14 Wall. 258 (U. S. 1871); Gregory v. Morris, 96 U. S. 619 (1877); Dewing v. 
Sears, 11 Wall. 379 (U.S. 1870) ; see Trebilcock v. Wilson, 12 Wall. 687, 698 (U. S. 
1871). The result was that, in those cases where gold had appreciated between the 
date of accrual and the date of judgment, it was the creditor who demanded a 
judgment in gold coins; whereas, in those cases where gold had depreciated during 
that period, it was the debtor who insisted on such a judgment. For modern cases 
enunciating the federal judgment day rule, see Hicks v. Guinness, 269 U. S. 71 
(1925); Deutsche Bank Filiale Nurnberg v. Humphrey, 272 U.S. 517 (1926). For 
the New York accrual day rule, see Hoppe v. Russo-Asiatic Bank, 235 N. Y. 37, 
138 N. E. 497 (1923). 

47 12 Strat. 345, 346 (1862). 

48 See 12 Wall. at 696 (italics inserted). 

49 See 7 Wall. 258, 260-61 (U.S. 1868) (italics inserted). 
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grade and specification, then, it seems that the Supreme Court 
has not adhered to its original policy of discovering and enforcing 
the intention of the parties.°° The gold clause is inserted in con- 
tracts for the benefit of the obligor as well as the obligee, in order 
to make the instrument attractive by assuring the obligee that, 
in case of currency depreciation, the obligor will take the loss, and 
not the obligee. The gold creditor, when he makes the contract, 
has no intention of committing himself entirely to payment in 
gold coin, thereby putting it in the power of the debtor, in case 





50 The construction that the obligation simply calls for the delivery of gold 
coins would probably not raise any peculiar difficulty regarding the binding effect 
of a payment of paper money in the face amount. The rule is well established that 
unless the creditor objects to a tender of money which is not legal tender, expressly 
on that ground, the tender is a good one. Juilliard v. Greenman, 110 U. S. 421, 
445 (1884); May v. Findley, 189 Ala. 196, 66 So. 463 (1914) ; Edmunds Electrical 
Const. Co. v. Mariotte, 162 Ind. 329, 69 N. E. 396 (1904); Neal v. Finley, 136 
Ky. 346, 124 S. W. 348 (1910); 3 WitListon, Contracts § 1819. Cf. Cheney v. 
Libby, 134 U. S. 68 (1890). The same rule has been applied in a case where the 
obligation was payable in gold coin, paper dollars at the time being redeemable 
in gold. Hidden v. German Savings & Loan Soc., 48 Wash. 384, 93 Pac. 668 
(1908) ; H. E. Wright & Co. v. Douglas, 26 Wyo. 305, 183 Pac. 786 (1919). The 
rule has also been applied in the case of a gold obligation, even when paper dollars 
were at a discount. Lefferman v. Renshaw, 45 Md. 119 (1876); and this, too, 
although the creditor accepted the tender with a reservation of rights. Gilman v. 
County of Douglas, 6 Nev. 27 (1870). See also Bickle v. Beseke, 23 Ind. 18 
(1864) ; Savage v. United States, 92 U. S. 382 (1875). Whether the acceptance of 
a tender of bank notes or bank bills, in the face amount of the obligation, at a 
time when the issuing bank is not redeeming its bills or notes in specie, is a good 
discharge, the authorities do not agree. See Ward v. Smith, 7 Wall. 447 (U. S. 
1868); Ontario Bank v. Lightbody, 13 Wend. 1o1 (N. Y. 1834); cf. Manry v. 
Phoenix Mutual Life Ins. Co., 42 Ga. App. 24, 155 S. E. 43 (1930). Some of the 
cases on this point are collected in (1929) 48 C. J. 601, § 30. 

Generally, in the case of an unliquidated or disputed claim the acceptance by 
the creditor without express objection on that ground, of a less amount than he 
claims, is a complete discharge. Jenks v. Burr, 56 Ill. 450 (1870); Hill v. Carter, 
1o1 Mich. 158, 59 N. W. 413 (1894); Bundy v. Wills, 88 Neb. 554, 130 N. W. 273 
(1911). But if the amount is liquidated, and there is no dispute, the acceptance 
of a tender of a less amount operates only as a payment pro tanto. St. Joseph 
School Board v. Hull, 72 Mo. App. 403 (1897); Grapes v. Rocque, 97 Vt. 531, 
124 Atl. 596 (1924); Hunt, LAw or TENDER §$§ 195, 408. 

On the effect of an acceptance of a tender of a less amount of dollars than the 
exchange value of an amount due in foreign money, as an accord and satisfaction, 
see San Juan v. St. John’s Gas Co. Ltd., 195 U. S. 510 (1904) ; Saunders v. Whit- 
comb, 177 Mass. 457, 59 N. E. 192 (1901); Mundler v. Palmer, 162 N. Y. Supp. 
605 (Sup. Ct. 1917); Pennsylvania R. R. v. Cameron, 280 Pa. 458, 124 Atl. 638 
(1924); cf. St. Louis, B. & M. Ry. v. United States, 268 U. S. 169, 175-76 (1925). 
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of a shortage of gold or an embargo, to raise the defense of im- 
possibility of performance.” 

As an incidental objection to this construction, there would be 
some difficulty in the case of every gold obligation that is for an 
amount of gold that cannot now, or in the future, be specified 
exactly in multiples of five dollars.” 

The only practicable construction seems to be that the obliga- 
tion is alternative, with an option in the obligee to decide, at matu- 
rity, whether he will demand, on his gold claim for $100, gold coins 
equivalent to ten present gold eagles or the number of paper dol- 
lars necessary to buy 2580 grains of gold in the market.” This 
construction gives to the contract the primary effect the parties 
intended, which is to protect the creditor against fluctuations in the 
value of money. The Supreme Court has recognized this to be the 
primary purpose of the gold clause.** What the creditor wants is 
not gold coins, but gold values.” 





51 In the Case of Brazilian Loans, Publications of the Permanent Court of 
International Justice, Ser. A, No. 20 (1929), the court said, at page 120: “ The 
economic dislocation caused by the Great War has not, in legal principle, released 
the Brazilian Government from its obligations. As for gold payments, there is no 
impossibility because of inability to obtain gold coins, if the promise be regarded 
as one for the payment of gold value. The equivalent in gold value is obtainable.” 

52 All the judges who passed on the Feist case made the point that the half- 
yearly interest of £ 2.15.0 could not be paid in any existing gold coins. Shorthand 
Notes, Chancery Division, p. 11; Shorthand Notes, Court of Appeal, pp. 7, 9, 15. 

The existing gold coins of the United States are the half-eagle ($5), the eagle 
($10), and the double-eagle ($20). 26 Stat. 485 (1890), 46 STAT. 154 (1930), 
31 U.S. C. $315 (1926), id. Supp. VI § 315a (1932). Perhaps, as to any balance 
over the highest amount determinable in multiples of existing gold coins, the doc- 
trine de minimis might be applied. 

53 Under this construction the value of paper dollars in gold would be a ques- 
tion of fact, just as the value of Confederate dollars in United States dollars was 
a question of fact. Thorington v. Smith, 8 Wall. 1 (U. S. 1868). There was ap- 
parently a free market in gold and gold coins throughout the Legal Tender period. 
Whether or not the value of the dollar in gold, on a world market, would be ac- 
cepted as evidence does not seem to have been passed on. Cf. Richard v. National 
City Bank, 231 App. Div. 559, 248 N. Y. Supp. 113 (1921); Richard v. American 
Union Bank, 241 N. Y. 163, 149 N. E. 338 (1925); s. c. 253 N. Y. 166, 170 N. E. 
532 (1930). 

54 See note 15, supra. Cf. Paup v. Drew, 10 How. 218, 223 (U.S. 1850). 

55 In the Case of Serbian Loans, Publications of the Permanent Court of In- 
ternational Justice, Ser. A, No. 21 (1929), the court said, at page 33: “‘ These were 
to be gold payments, but there were no gold coins for such amounts. It is manifest 
that the Parties, in providing for gold payments, were referring, not to payment 
in gold coins, but to gold as standard of value. It would be in this way, naturally, 
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The Supreme Court has never, in the case of an action directly 
on the obligation, expressly approved this construction. As we 
have seen, in the “ gold judgment ” cases ** the Court reversed 
judgments for the dollar equivalent of the gold. But in all of 
these cases either the creditor demanded the gold judgment, 
or, apparently, the debtor both demanded it and could satisfy 
it. But we do not believe that, under these cases, it would be 
error to enter a judgment for the dollar equivalent of the gold, 
if the creditor asked for such a judgment, and if the debtor could 
not satisfy a gold judgment.*’ In the “ gold judgment ” cases the 
choice between a judgment for gold coins and a judgment for their 
currency value, was a fairly narrow one. The rule was established 
to give full protection to the gold creditor. It could not consist- 
ently be applied to preclude the creditor from asking for the cur- 
rency value of the gold at a time when a demand for the gold itself 
could be met with the defense of impossibility. 

The construction suggested finds some affirmative support in 
Gregory v. Morris,** and appears in many of the pre-Bronson v. 





that they would seek to avoid, as was admittedly their intention, the consequences 
of a fluctuation of the Serbian dinar.” 

56 See note 44, supra. But in Dutton v. Palairet, 154 U. S. 563 (1869), the 
Supreme Court affirmed a judgment for the currency value of the gold. 

57 The main difficulty is to determine the date as of which the values are to 
be taken. If the date of breach is taken, and judgment is given in dollars, the 
creditor gets a windfall if dollars appreciate between that date and the date of 
judgment. Cf. The Vaughan and Telegraph, 14 Wall. 258 (U. S. 1871). But this 
difficulty is inherent in the problem of converting one kind of money into another 
for purposes of judgment. See note 46, supra. 

58 96 U. S. 619 (1877). The question arose over the method of assessing the 
damages suffered by Morris, who had sold cattle to Gregory for prices stipulated 
in gold and had reserved a lien on the cattle for the price, as the result of an un- 
successful replevin action by Gregory. The jury had given a verdict for the cur- 
rency value of the gold prices which Morris would have gotten if he had been 
able to exercise his lien. The Supreme Court, in affirming this, said: “ While we 
have decided that a judgment upon a contract payable in gold may be for pay- 
ment in coined dollars, we have never held that in all cases it must be so. . . . Cer- 
tainly, if Morris had in good faith sold the cattle under his power of sale for cur- 
rency, and received payment in that kind of money, he would have been entitled 
to convert the currency into gold before crediting it upon his debt. So here, if, 
with the approbation of the court, he takes a judgment that may be discharged 
in currency, the judgment should be for an amount which would be the equivalent 
in currency of the specified amount of coin as bullion.” Jd. at 625-26 (italics 
inserted). 
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Rodes state cases,”* both in the claims made by gold creditors, and 
in verdicts of trial courts.” If this construction is correct, and a 
gold creditor chooses to take the equivalent of the gold coins in 
paper dollars, in satisfaction of the debt, that choice will be binding 
on him, as the exercise of an option which he has reserved. 

The only difference between the fourth construction and the one 
discussed in the preceding paragraphs is that it would put the 
option in the obligor to decide at maturity whether he would pay in 
gold coins or in the amount of dollars necessary to buy them.” 
The American cases do not seem to sanction this construction.” 
It is, in our view, directly in the teeth of the language we have 
quoted from Trebilcock v. Wilson and Butler v. Horwitz. It 
was rejected by all the judges who passed on the Feist case on 
the sensible ground that it would make the obligation not one for 
£100 which was impressed all over the instrument, but one for an 
indeterminate amount, in terms of legal tender generally. 

It probably is not of great importance whether the option is 
held to be in the obligee or in the obligor. The principal reason for 
preferring the former construction is that it is obviously more in 





59 The state cases which Bronson v. Rodes overruled were unanimous in hold- 
ing that courts could not enter judgments specifically for gold coin. See note 15, 
supra. The gold judgment rule enunciated in Bronson v. Rodes was an innovation. 
This was an incidental reason, in most of those cases, for refusing to enforce the 
gold clause. The Supreme Court, however, did not seem to consider the rule es- 
sential to the enforceability of the gold clause; rather, it considered the right to a 
gold judgment as an additional advantage to the creditor, over and above his right 
to have the gold clause enforced. 

After Bronson v. Rodes, the state courts generally gave gold judgments. See 
note 44, supra. But there are a few such cases containing decisions or dicta that 
a judgment for the currency value of the gold is proper, if the creditor does not 
object. Cf. Hittson v. Davenport, 4 Colo. 169 (1878); Walkup v. Houston, 65 
N. C. sor (1871) ; Tyers’ Case, 5 Ct. Cl. 509 (1869) ; Belford v. Woodward, 158 IIl. 
122, 41 N. E. 1097 (1895) ; see also Morrell’s Case, 7 Ct. Cl. 421 (1871). 

60 See, e.g., Henderson v. McPike, 35 Mo. 255, 259 (1864), where the court, 
reversing such a judgment and holding the creditor entitled only to the nominal 
amount of the debt in greenbacks, said “ The theory has a fair look, but is without 
any legal support ”’. 

61 This is probably the construction required by that form of the gold clause 
which reads “in gold coin of the United States of America of the standard of 
weight and fineness existing January 1, 1933, or the equivalent thereof”. See 
note 1, supra. Contra: Killaugh v. Alford, 32 Tex. 457 (1870). 

62 Myers & Marcus v. Kauffman, 37 Ga. 600 (1868), and Bond v. Greenwald 
& Co., 4 Heisk. 453, 469 (Tenn. 1871), indicated that the option is in the obligor; 
Lane v. Gluckauf, 28 Cal. 288 (1865), suggests that it is in the obligee. 
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accord with the intent of the parties. Under the Negotiable In- 
struments Law, the instrument would probably be equally nego- 
tiable under either construction. If there is any doubt about the 
effect of that statute, the instrument would stand a better chance 
of being held negotiable, if the option as to the medium of payment 
is in the obligee rather than in the obligor. 

We conclude, therefore, on this branch of the question, that the 
obligation of a gold clause contract to pay $100 is either to pay 
gold coins equivalent to ten present gold eagles or so much legal 
tender paper money as will, on the date of maturity, equal the 
market value of the gold in ten present gold eagles, at the option 
of the creditor. 


CONSTITUTIONAL QUESTIONS 


We have concluded in the preceding part of this article that 
the ordinary gold clause is probably, under the existing authorities 
in this country, valid and enforceable according to its plain intent. 
This conclusion suggests the question whether or not Congress 
could, by statute, abrogate it. 

No decided cases have been found which determine this question. 
The nearest approach to an authority is what Justice Bradley said 
in his concurring opinion in Knox v. Lee: 


“T do not understand the majority of the court to decide that an act so 
drawn as to embrace, in terms, contracts payable in specie, would not be 
constitutional. Such a decision would completely nullify the power 
claimed for the government. For it would be very easy, by the use of 
one or two additional words, to make all contracts payable in specie.” © 


The overruling, in Bronson v. Rodes, of the state decisions which 
held that the Legal Tender Act included gold debts and was, at the 





63 Section 6(5). ‘“‘ The validity and negotiable character of an instrument are 
not affected by the fact that [it]: ... (5) Designates a particular kind of cur- 
rent money in which payment is to be made”. Cf. Eastman v. Sunset Park Land 
Co., 35 Cal. App. 628, 170 Pac. 642 (1917). Fora discussion of cases discussing 
instruments payable “in currency ” or “in current funds”, see BRANNAN’s NEGO- 
TIABLE INSTRUMENTS Law (5th ed. 1932) 160-61. Before the passage of the 
Uniform Act, it was held that a draft for “ gold dollars” was negotiable. Chrysler 
v. Renois, 43 N. Y. 209 (1870). 

64 Dinsmore v. Duncan, 57 N. Y. 573 (1874); see also Chafee, Acceleration 
Provisions in Time Paper (1919) 32 Harv. L. REv. 747. 

65 See 12 Wall. 457, 567 (U.S. 1870). 
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same time, constitutional,®° is not authority against the validity of 
the kind of statute we are here discussing, since the ground of re- 
versal was that such debts were not included in the word “ debts ” 
in that Act. 

There are, for purposes of analysis, two aspects of the constitu- 
tional problem. The first is the question whether or not the gov- 
ernment has the affirmative power to accomplish the objective for 
which the legislation may be enacted and the second is the question 
whether the due process clause prohibits such legislation. The 
distinction, in other words, is between the question of a lack of 
power and the question of a lack of due process in the exercise of a 
power.*’ But it will be seen that the due process clause defines the 
scope of the affirmative powers by limiting their exercise to 
measures reasonably designed to accomplish the ends for which 
the powers were conferred. Necessarily, therefore, the two aspects 
shade into each other, the distinction not being one between a true 
affirmative and a true negative.* 


A. Affirmative Powers 


Article 1, Section 8 of the Constitution provides that Congress 
shall have power, among other things: 


“(1) To lay and collect Taxes, Duties, Imposts and Excises, to pay 
the Debts and provide for the common Defence and general Welfare of 
the United States; 

(2) To borrow Money on the credit of the United States; 

(3) To regulate Commerce with foreign Nations, and among the 
several States, and with the Indian Tribes; 

(4) Toestablish . . . uniform Laws on the subject of Bankruptcies 
throughout the United States; 





66 See note 15, supra. 

67 The difficulty in preserving the distinction is illustrated in Adair v. United 
States, 208 U. S. 161, 180 (1908): “. . . the provision . . . must be held to be 
repugnant tq the Fifth Amendment and as not embraced by nor within the power 
of Congress to regulate interstate commerce. . . .” See 3 WiLLoUuGHBY, THE Con- 
STITUTIONAL Law oF THE UNITED States (2d ed. 1929) 1866; BurpiIcK, THE LAw 
OF THE AMERICAN CONSTITUTION (1922) 407. 

68 Possibly both aspects could be treated as a single question, but they are 
separated here for purposes of clarity. The affirmative aspect is treated in sub- 
division A and the due process limitation in subdivision B. 
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(5) To coin Money, regulate the Value thereof, and of foreign coin, 
and fix the Standard of Weights and Measures; .. . 

(18) To make all laws which shall be necessary and proper for carry- 
ing into Execution the foregoing powers, and all other Powers vested by 
this Constitution in the Government of the United States, or in any De- 
partment or Officer thereof.” 


Obviously, none of these provisions includes in terms a power to 
nullify gold clauses. In ascertaining whether Congress has 
power to enact such legislation, it is necessary to determine the 
nature of the delegated powers, to examine the doctrines of com- 
posite powers and implied powers, and to analyze the scope of the 
pertinent express powers. 

The Doctrine of Composite Powers. This doctrine is illustrated 
in Knox v. Lee, in which the Supreme Court, overruling its two- 
year-old decision in Hepburn v. Griswold,” held Congress had 
power to issue irredeemable paper money and to constitute it a 
legal tender for private debts under a symposium of the enumer- 
ated powers, with special reference to the war power, the power to 
borrow money and the power to coin money. The Court, after 
stating that the government has the “ capability of self-preserva- 
tion ”, went on to say: 


“ And here it is to be observed it is not indispensable to the existence 
of any power claimed for the Federal government that it can be found 
specified in the words of the Constitution, or clearly and directly trace- 
able to some one of the specified powers. Its existence may be deduced 
fairly from more than one of the substantive powers expressly defined, 
or from them all combined. It is allowable to group together any num- 
ber of them and infer from them all that the power claimed has been 
conferred. Such a treatment of the Constitution is recognized by its 
own provisions.” ™ 





69 Of course the Constitution is not confined to a literal construction. See 
M’Culloch v. Maryland, 4 Wheat. 316, 407 (U. S. 1819); Gibbons v. Ogden, 
9 Wheat. 1, 187-89 (U. S. 1824). Furthermore, legislation has the presumption 
of validity. Knox v. Lee, 12 Wall. 457, 531 (U. S. 1870); Adkins v. Children’s 
Hospital, 261 U. S. 525, 544 (1923). 

70 8 Wall. 603 (U. S. 1869). 

71 Knox v. Lee, 12 Wall. 457, 534 (U.S. 1870). See also id. at 532-34; United 
States v. Gettysburg Electric Ry., 160 U. S. 668, 683 (1806). 
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The doctrine has general approval except when confused with 
the renounced theory of inherent sovereignty.” Power may there- 
fore exist in Congress as an incident to the accomplishment of an 
objective which several powers collectively embrace.” 

The Implied Powers."* The 18th clause of Article 1, Section 8 
extends to Congress power “to make all laws which shall be 
necessary and proper for carrying into execution the foregoing 
powers, .. .” Logically, this subjects to the power of Congress 
anything which interferes with the exercise of the express powers.” 
In other words, it makes those powers effective to carry out the 
purposes for which they were designed. The leading case on the 
subject is M’Culloch v. Maryland, in which the Supreme Court 
held that the Federal government had power to create a bank, 
incident to the accomplishment of the objects entrusted to the 
government in the several powers of taxation, of borrowing money, 
of commerce, of war, and of the support of armies and navies. 
Chief Justice Marshall established for all time the criteria upon 
which the power in each case rests: 


“ Let the end be legitimate, let it be within the’scope of the constitution, 
and all means which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consist with the letter and spirit of 
the constitution, are constitutional.” 7° 





72 See 1 WILLOUGHBY, op. cit. supra note 67, §§ 49, 54, 58. In Kansas v. Colo- 
rado, 206 U. S. 46 (1907), the doctrine of inherent sovereignty, ardently advocated 
by Theodore Roosevelt in his speech of August 31, 1910, was repudiated. See 
Cushman, The National Police Power Under the Commerce Clause of the Constitu- 
tion (1919) 3 Minn. L. REv. 289. It cannot be gainsaid, however, that the Federal 
Government has sovereign powers, that the Constitution confers sovereignty within 
the delegated sphere, except as other provisions limit such sovereignty. See 
M’Culloch v. Maryland, 4 Wheat. 316, 410 (U. S. 1819); Ruppert v. Caffey, 251 
U. S. 264, 301 (1920) ; In re Debs, 158 U.S. 564, 578 (1895). 

73 See, e.g., the quotation from Juilliard v. Greenman, 110 U. S. 421 (1884), at 
p. 1248, infra. 

74 In Ruppert v. Caffey, 251 U.S. 264, 301 (1920), the Court said: ‘“ Some con- 
fusion of thought might perhaps have been avoided, if, instead of distinguishing 
between powers by the terms express and implied, the terms specific and general 
had been used. For the power conferred by clause 18 of § 8 ‘to make all laws 
which shall be necessary and proper for carrying into execution’ powers specifically 
enumerated is also an express power.” : 

75 See the cases in note 101, infra. 

76 4 Wheat. 316, 421 (U. S. 1819). See also id. at 405, 407-08, 411-12, 415. 
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So too in Knox v. Lee,” after the Court had determined that the 
objects sought to be attained in the war power, the power to bor- 
row money, the power to coin money and regulate its value, to- 
gether with other express powers cited in the opinion, disclosed the 
objective of self-preservation, it held that the government had 
implied power to accomplish that object by means appropriate to 
the end. The conclusion is that the Federal government has im- 
plied power to effect the objects entrusted to it, whether such 
objects are embraced in the separate express powers or in a com- 
posite of powers. 

The Express Powers. The particular powers which it seems 
most likely the courts would consider in questioning the constitu- 
tionality of an act abrogating or nullifying gold clauses are those 
which provide that Congress may “ borrow money on the credit of 
the United States”? and may “coin money [and] regulate the 
value thereof ”’.”* 

These powers received considerable judicial interpretation in 
three important cases decided by the Supreme Court. The most 





An excellent illustration of the implied power to carry out the purposes of the 
power. to borrow money and the power to coin money is Juilliard v. Greenman, 
110 U. S. 421, 449-50 (1884). It is interesting to note how closely this exposition 
of the implied powers, resting on the 18th clause of Section 8 of Article 1, re- 
sembles the present-day interpretation of due process. 

For the liberal construction applied to the words “ necessary and proper ”, see 
M’Culloch v. Maryland, supra, at 413; United States v. Fisher, 2 Cranch 358, 396 
(U. S. 1805). 

77 12 Wall. 457 (U.S. 1870). 

78 The other express powers set forth at the outset of the discussion of the 
affirmative powers seem foreign to the problem but merit some comment. The 
general welfare provision included in the taxing power has been interpreted as a 
limitation to taxation for public purposes, rather than as an original grant of 
power superseding the other express powers. Loan Ass’n v. Topeka, 20 Wall. 655 
(U. S. 1874) ; Burpick, op. cit. supra note 67, at 533. It is the source of the power 
of appropriation of federal moneys. See Story, COMMENTARIES ON THE CONSTITU- 
TION (5th ed. 1891) §§ 958-92, 1273-78; 1 WiILLOUGHBY, op. cit. supra note 67, 
§§ 61-66. Conceivably the commerce power might be relevant if the gold clause 
affects or interferes with interstate commerce, but this would seem to be dependent 
on the gold clause interfering with the objectives 6f the money powers. It is there- 
fore subordinate. For a full discussion, see Wyatt, Constitutionality of Legislation 
Providing a Unified Commercial Banking System for the United States (March, 
1933) Fep. Res. Buty. 166, 179. See also Ames, Legal Tender (1887) 1 Harv. L. 
REv. 73, 92-93. The bankruptcy power has never been interpreted, so far as we 
know, as a power to scale debts as an adjudication of partial bankruptcy. See 
note 116, infra. 
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illuminating authority on the subject of the money power is Veazie 
Bank v. Fenno,” in which the Supreme Court upheld the constitu- 
tionality of a tax on state bank notes used for circulation. The 
avowed purpose of the act was to drive the circulating notes out of 
existence in order to create a uniform currency, but the court held 
the power to “ coin money, [and] regulate its value ” is tantamount 
to a power to establish “ a currency, uniform in value and descrip- 
tion, and convenient and useful for circulation,” *° and therefore 
comprehends power to destroy state bank notes which undermine 
the national currency. Here is the full expression of the implied 
power — the enactment of legislation “ necessary and proper for 
carrying into execution ” the express coinage power by removing 
an interference with the accomplishment of the objective embraced 
in the power conferred. In the language of the Supreme Court: 


“ Having thus, in the exercise of undisputed constitutional powers, 
undertaken to provide a currency for the whole country, it cannot be 
questioned that Congress may, constitutionally, secure the benefit of it 
to the people by appropriate legislation. To this end, Congress has 
denied the quality of legal tender of foreign coins, and has provided by 
law against the imposition of counterfeit and base coin on the commu- 
nity. To the same end, Congress may restrain, by suitable enactments, 
the circulation as money of any notes not issued under its own authority. 
Without this power, indeed, its attempts to secure a sound and uniform 
currency for the country must be futile.” ** 


This case was followed by Knox v. Lee, in which the Supreme 
Court held that the Constitution “ was designed to provide the 
same currency, having a uniform legal value in all the States.” 
The Court went on to explain why the currency powers were taken 
away from the states: 


“Tn view of this it might be argued with much force that when it is 
considered in what brief and comprehensive terms the Constitution 
speaks, how sensible its framers must have been that emergencies might 
arise when the precious metals (then more scarce than now) might prove 





79 8 Wall. 533 (U. S. 1869). For an excellent discussion of the power to pro- 
vide a national currency, see Wyatt, supra note 78, at 175, in which the general 
counsel for the Federal Reserve Board concludes that Congress has power to establish 
a single banking system. 

80 See Veazie Bank v. Fenno, 8 Wall. 533, 548 (U.S. 1869). 

81 Jd. at 548-49. 
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inadequate to the necessities of the government and the demands of the 
people — when it is remembered that paper money was almost exclu- 
sively in use in the States as the medium of exchange, and when the great 
evil sought to be remedied was the want of uniformity in the current 
value of money, it might be argued, we say, that the gift of power to coin 
money and regulate the value thereof, was understood as conveying gen- 
eral power over the currency, the power which had belonged to the 
States, and which they had surrendered.” ** 


In Juilliard v. Greenman, after the fiat money had been redeemed 
and reissued, the Supreme Court determined the constitutionality 
of the enabling legal tender act under the power of Congress to 
borrow money and to establish a national currency. Of the two 
powers under consideration, the Court said: 


“ Under the power to borrow money on the credit of the United States, 
and to issue circulating notes for the money borrowed, its power to define 
the quality and force of those notes as currency is as broad as the like 
power over a metallic currency under the power to coin money and to 
regulate the value thereof. Under the two powers, taken together, Con- 
gress is authorized to establish a national currency, either in coin or in 
paper, and to make that currency lawful money for all purposes, as re- 
gards the national government or private individuals.” ** 


These cases determine the scope and objectives of the money 
powers as they exist today, the coinage power being the power to 
establish a sound and uniform national currency and the power to 
borrow money comprehending power to effect the purpose implied. 
It remains to be seen whether or not legislation nullifying gold 
clauses could be upheld as a way of accomplishing these purposes, 
within the limits imposed on the exercise of these powers by the 
Fifth Amendment. 


B. The Limitations of the Fifth Amendment 


The only pertinent limitation imposed by the Constitution on 
the exercise of the delegated powers is the Fifth Amendment.” 





82 Knox v. Lee, 12 Wall. 457, 545-46 (U. S. 1870). See also id. at 545-47, and 
Justice Bradley’s concurring opinion at 562. 

83 t10 U.S. 421, 448 (1884); see also id. at 447-50. 

84 “ No person shall be deprived of life, liberty or property without due process 
of law; nor shall private property be taken for public use, without just compen- 
sation.” 
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A proper understanding of this Amendment requires that its sepa- 
rate provisions be distinguished and analyzed severally. For pur- 
poses of such analysis, these provisions will be reversed in the 
order of consideration; the due process clause, being the more 
troublesome aspect, will be undertaken after disposing of the re- 
quirement that no property be taken for public use without just 
compensation. 

The Supreme Court has clearly defined this provision of the 
Constitution and has held in many cases that the Federal govern- 
ment must compensate for the direct appropriation of private 
property for public use. But the distinction is drawn between 
direct appropriation and indirect destruction of property.*° This 
is clearly illustrated in the cases of Monongahela Navigation Co. 
v. United States *° and Omnia Commercial Co., Inc. v. United 
States.*’ In the first of these cases, following condemnation pro- 
ceedings instituted by the United States to appropriate a lock and 
dam on the Monongahela River under the commerce power, the 
plaintiff sought to recover the value of a franchise to collect tolls 
which had not been included in the reported valuation. The Su- 
preme Court held that the value of the franchise should have been 
included, saying: 


“‘ Congress has supreme control over the regulation of commerce, but if, 
in exercising that supreme control, it deems it necessary to take pri- 
vate property, then it must proceed subject to the limitations imposed 
by this Fifth Amendment, and can take only on payment of just 
compensation.” °° 


In the second of the cases mentioned, the distinction is made clear. 
Plaintiff had acquired by assignment of a contract the right to 
purchase a large quantity of steel plate from the Allegheny Steel 
Company at a price under the market. Subsequently the Federal 
government requisitioned the entire production of the latter com- 
pany for the year 1918 and ordered the company not to carry out 
the contract with the plaintiff. An action was commenced by the 





85 See 3 WILLOUGHBY, op. cit. supra note 67, at 1862. 

86 148 U.S. 312 (1893). See also United States v. Cress, 243 U.S. 316 (1917). 

87 261 U.S. 502 (1923). See also Scranton v. Wheeler, 179 U.S. 141 (1900). 

88 148 U. S. 312, 336. “It should be noticed that here there is unquestionably 
a taking of the property, and not a mere destruction. It is not a case in which the 
government requires the removal of an obstruction.” Id. at 337. 
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plaintiff in the Court of Claims to recover losses resulting from 
the alleged appropriation of private property for public use. The 
demurrer of the United States was sustained and the petition dis- 
missed. The Supreme Court, affirming, recognized that the con- 
tract in question was property within the meaning of the Fifth 
Amendment and that the government would be liable if it were 
taken for public use. However, the Court said: “ In the present 
case the effect of the requisition was to bring the contract to an 
end, not to keep it alive for the use of the Government.” * 
Clearly the nullification of gold clauses and the declaration that 
all money contracts shall be solvable in legal tender currency 
would not constitute a direct appropriation of the contracts for 
public use, but would constitute, rather, a destruction of them. 

It is established that the due process clause does not necessarily 
inhibit the impairment of contract obligations in the exercise of 
the delegated powers. This, of course, is of the first importance 
to the problem since the nullification of gold clauses would involve 
the destruction of cantract obligations. Thus in Knox v. Lee” 
the Supreme Court summarily disposed of the argument that the 
Fifth Amendment prohibited the impairment of the contract, by 
reducing the actual quantum of it, since the government was acting 
in the exercise of its express and implied powers. It said: 


“ Nor can it be truly asserted that Congress may not, by its action, 
indirectly impair the obligation of contracts, if by the expression be 
meant rendering contracts fruitless, or partially fruitless... .. It is, 
then, clear that the powers of Congress may be exerted, though the effect 
of such exertion may be in one case to annul, and in other cases to im- 
pair the obligation of contracts. And it is no sufficient answer to this 
to say it is true only when the powers exerted were expressly granted.” ** 





89 261 U.S. 502, 513. The essential distinction is more broadly set forth at 
508-09: “But destruction of, or injury to, property is frequently accomplished 
without a ‘taking’ in the constitutional sense. To prevent the spreading of 
a fire, property may be destroyed without compensation to the owner,.. . 
There are many laws and governmental operatiqns which injuriously affect the 
value of or destroy property — for example, restrictions upon the height or char- 
acter of buildings, destruction of diseased cattle, trees, etc. to prevent contagion — 
but for which no remedy is afforded. Contracts in this respect do not differ from 
other kinds of property.” See also the clear exposition in Knox v. Lee, 12 Wall. 
457, 551 (U. S. 1870). 

90 12 Wall. 457 (U.S. 1870). 
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Another case involving the deprivation of property in the exer- 
cise of the coinage power is Ling Su Fan v. United States,” in which 
the Supreme Court held valid the Philippine law prohibiting the 
exportation of silver coin from the Philippine Islands. The law 
was passed by the Philippine Commission pursuant to the acts of 
Congress authorizing the Philippine government to establish a 
mint, and to enact laws for its operation and for the striking of 
certain coins. It was designed to maintain the value of the silver 
peso at the rate of one gold peso, the bullion value of the coin being 
at the time some nine per cent greater than its face value. The 
Court held the power to coin money, “a prerogative of sover- 
eignty ”,°* included the power to prevent its outflow from the 
country of its origin; that such an act is not an arbitrary or un- 
reasonable interference with private rights of contract or property 
and hence is not lacking in due process; and that the wisdom of 
such legislation is not relevant to the question of power. Answer- 
ing the argument that the statute was a violation of due process, 
the Supreme Court said: 


“ To justify the exercise of such a power it is only necessary that it shall 
appear that the means are reasonably adapted to conserve the general 
public interest and are not an arbitrary interference with private rights 
of contract or property. The law here in question is plainly within the 
limits of the police power, and not an arbitrary or unreasonable inter- 
ference with private rights. If a local coinage was demanded by the 
general interest of the Philippine Islands, legislation reasonably adequate 
to maintain such coinage at home as a medium of exchange is not a 
violation of private right forbidden by the organic law.” ** 


Of course, these cases do not answer the question whether Con- 
gress has power to nullify gold clauses. They recognize no general 





91 See 12 Wall. 457, 549-50 (U.S. 1870). The Court, however, stated that there 
was no impairment. See note 114, infra. See also Juilliard v. Greenman, 110 U. S. 
421, 448 (1884). 

92 218 U.S. 302 (1910). 

93 Jd. at 310. 

94 Jd. at 311. For the applicability of the constitutional limitations to the 
Philippine Islands, see Kepner v. United States, 195 U. S. 100 (1904); Dorr v. 
United States, 195 U. S. 138 (1904) ; Downes v. Bidwell, 182 U.S. 244, 283 (1901) ; 
Burpick, op. cit. supra note 67, at 295-305. The due process requirement is spe- 
cifically incorporated into the statute under which the islands are administered. 
32 Stat. 691, 692, § 5 (1902). The Act is set forth, in part, and construed in Kepner 
v. United States, supra. 
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power to impair a contract by legislation aimed directly at it.*° 
They merely indicate that in the exercise of the coinage power, or 
other powers, the limitations of due process may in certain circum- 
stances be satisfied even though contracts be incidentally impaired 
or destroyed. In order to ascertain what these circumstances are 
and their relation to the gold clause question, we refer to a case in- 
volving the impairment of the obligation of a contract in the lawful 
exercise of the commerce power. In Louisville & Nashville R. R. 
v. Mottley,** the Supreme Court denied the right of the plaintiff to 
the specific performance of a contract for free transportation for 
life in view of the act of Congress prohibiting carriers from re- 
ceiving a different compensation than that specified in their pub- 
lished tariffs, despite the fact that the contract was valid when 
entered into many years prior to the passage of the act and con- 
stituted a settlement of the plaintiffs’ claim for injuries incurred 
on the defendant railroad. In so holding, the Court said: 


“‘ The agreement between the railroad company and the Mottleys must 
necessarily be regarded as having been made subject to the possibility 
that, at some future time, Congress might so exert its whole constitu- 
tional power in regulating interstate commerce as to render that agree- 
ment unenforceable or to impair its value. That the exercise of such 
power may be hampered or restricted to any extent by contracts previ- 
ously made between individuals or corporations, is inconceivable. The 
framers of the Constitution never intended any such state of things to 
exist.” °7 


This statement, it is submitted, is applicable to any contract which 
interferes with the accomplishment of the objectives embraced in 
the delegated powers.°* To hold otherwise would render the gov- 





95 Under the power to establish a system of bankruptcies, contract rights may 
be impaired. This most closely approximates a power to impair contracts. See 
Hanover Nat. Bank v. Moyses, 186 U. S. 181, 188 (1902). 

96 219 U.S. 467 (1911). 

97 Jd. at 482. This same power over contracts with public service companies 
is allowed to the states. It is not an impairment of the obligation of contracts 
within the meaning of the constitutional provision in state cases, where the power 
is dependent upon the public service character. Union Dry Goods Co. v. Georgia 
Public Service Corp., 248 U. S. 372 (1919) ; Note (1919) 33 Harv. L. Rev. 97, 98; 
(1919) 3 Munn. L. Rev. 199, 202. This is analogous to cases holding that a state 
cannot contract away its police power. See Fertilizing Co. v. Hyde Park, 97 U. S. 
659 (1877). 

98 See cases cited in note 101, infra. In Addyston Pipe & Steel Co. v. United 
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ernment impotent; it would, in fact, make the due process clause 
a true negative and would result in the nullification of the granted 
powers. Such is not the proper conception of the due process 
limitation. Under the nineteenth century philosophy, reappearing 
periodically, due process is a concept of fundamental rights; 
today it is more generally a requirement that the end be permis- 
sible (one within the purview of the Federal government) and that 
the means bear some fairly adequate relation to the end.’® It 
prohibits the unreasonable and arbitrary deprivation of property, 
but the prohibition gives way, as we have seen, where the public 
interest is involved, where the legislation is designed to obviate an 
interference with the accomplishment of one or more of the objec- 
tives embraced in the delegated powers.’” 





States, 175 U. S. 211, 230 (1899), the Court affirmed a decree enjoining the 
continuance of a combination entered into in restraint of trade, saying: ‘ Com- 
merce is the important subject of consideration, and anything which directly 
obstructs and thus regulates that commerce which is carried on among the States, 
whether it is state legislation or private contracts between individuals or corpora- 
tions, should be subject to the power of Congress in the regulation of that 
commerce.” 

99 See Hanover Nat. Bank v. Moyses, 186 U. S. 181, 192 (1902). For a 
complete discussion of the due process clause, see BuRDICK, op. cit. supra note 67, 
§§ 148-58, 230-74; 3 WiLLoucHpy, op. cit. supra note 67, §§ 1108-1266. See also 
Hough, Due Process of Law — Today (1919) 32 Harv. L. Rev. 218. 

100 Note the combination of the two interpretations of due process in Adair v. 
United States, 208 U. S. 161, 179-80 (1908). See Highland v. Russell Car & Snow 
Plow Co., 279 U. S. 253, 261 (1929); Wilson v. New, 243 U.S. 332, 346 (1917); 
Hammer v. Dagenhart, 247 U. S. 251 (1918); Champion v. Ames, 188 U. S. 321 
(1903) ; Chicago, R. I. & Pac. Ry. v. United States, 284 U.S. 582 (1931). In Adair 
v. United States, supra, and Adkins v. Children’s Hospital, 261 U. S. 525 (1923), 
involving questions of the liberty of contract, legislation was held unconstitutional 
under the due process clause on the ground that it was not reasonably adapted to 
a lawful objective. 

On the plenary character of the powers and the effect of the due process limitation, 
see Billings v. United States, 232 U. S. 261, 282 (1914) ; McCray v. United States, 
195 U. S. 27 (1904). But see Atlantic Coast Line R. R. v. Riverside Mills, 219 
U. S. 186, 202 (1911); Nichols v. Coolidge, 274 U. S. 531, 542 (1927); Heiner v. 
Donnan, 285 U. S. 312 (1932); all indicating that the powers cannot be exercised 
unreasonably or arbitrarily. 

101 Knox v. Lee, 12 Wall. 457 (U. S. 1870); Addyston Pipe & Steel Co. v. 
United States, 175 U.S. 211 (1899) ; Atlantic Coast Line R. R. v. Riverside Mills, 
219 U.S. 186 (1911) ; Louisville & Nashville R. R. v. Mottley, 219 U. S. 467 (1911). 
See also M’Culloch v. Maryland, 4 Wheat. 316, 427 (U. S. 1819) ; Northern Securi- 
ties Co. v. United States, 193 U. S. 197, 335-37, 341-42 (1904); Chicago, B. & Q. 
R. R. v. McGuire, 219 U. S. 549, 567 (1911) ; Philadelphia B. & W. R. R. v. Schu- 
bert, 224 U. S. 603, 609 (1912) ; Houston, East & West Texas Ry v. United States, 
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The basis of decision lies in the particular purpose Congress 
seeks to serve in each case, dependent upon the two questions, 
(1) whether that purpose is comprehended in the objectives of the 
delegated powers and (2) whether the means employed bear a fair 
relation to such lawful objective. It is, therefore, all-important to 
bear in mind the objective of Congress, both in ascertaining 
whether there is the affirmative power to accomplish it and in 
determining whether legislation is so unreasonable and arbitrary 
as to be confiscatory. 

It begs the question to say that the nullification of gold clauses 
would be unreasonable, even unconscionable, because it would re- 
distribute property just as would a statute scaling or cancelling 
debts. The cases we have discussed illustrate instances in which 
property has been redistributed under the enumerated powers.**” 
If Congress should attempt to nullify gold clauses merely to ac- 
complish a redistribution of property, it might be unconstitutional 
for lack of an affirmative power which has as its objective the re- 
distribution of property.’® If, on the other hand, Congress should 
endeavor to accomplish an arbitrary redistribution of property by 
forbidding all gold bond creditors who insist upon payment in gold 
to use the facilities of interstate commerce, or should raise the 
rates for such persons, such legislation might well be held unreason- 
able within the meaning of the Fifth Amendment, since it would 
apparently not bear a fair relation to a lawful objective. It is quite 
another story, however, if gold contracts interfere with the exercise 
of any of the delegated powers. In that case, Congress may accom- 
plish the purpose for which the power was conferred even though 
contracts are impaired and property is incidentally redistributed. 





234 U. S. 342, 355 (1913); United States v. Ferger, 250 U. S. 199, 203 (1919); 
Wisconsin R. R. Comm. v. Chicago, B. & Q. R. R., 257 U. S. 563, 586 (1921); 
New York v. United States, 257 U. S. 591, 601 (1921); Stafford v. Wallace, 258 
U. S. 495, 521 (1922); Hill v. Wallace, 259 U. S. 44, 69 (1922); United Mine 
Workers v. Coronado Co., 259 U. S. 344, 408 (1922). 

102 See cases collected in note 101, supra. 

103 3 WILLOUGHBY, op. cit. supra note 67, at 1857. See comment on the 
Thomas Amendment at page 1227, supra. 
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C. Judicial Review of Congressional Act 


i 
The question of the reasonableness of legislation is, in the last | 
analysis, for the Supreme Court.*°** Reasonableness, however, | 
being the test of the relation of means to end which the due process 4 
clause requires, it seems that the Supreme Court would sustain an 

act of Congress nullifying gold clauses if the Court were persuaded i 
that it was designed to obviate an interference with an objective 

embraced in the delegated powers. Of course the attainment of 
such objectives may be more difficult in periods of emergency than | 
in normal times. The scope of the powers may be enlarged ac- 
cordingly.*” 

But whether the court reviews legislation as an emergency meas- 
ure or otherwise, the fundamental question for its consideration is , 
that of the appropriateness of such legislation to the objects em- a 
braced in the delegated powers.**° In determining this question, 
the Supreme Court has indicated that it will be guided by the find- 
ings of Congress. Illustrating this, the Supreme Court upheld the 
Grain Futures Act in Board of Trade v. Olsen,'*’ accepting the 1 
findings of Congress that transactions in grain futures obstruct | 
interstate commerce. The Court said: 













“ It is clear from the citations, in the statement of the case, of evidence 
before committees of investigation as to manipulations of the futures 
market and their effect, that we would be unwarranted in rejecting the 
finding of Congress as unreasonable, and that in our inquiry as to the | 
validity of this legislation we must accept the view that such manipula- 1 
tion does work to the detriment of producers, consumers, shippers and 
legitimate dealers in interstate commerce in grain and that it is a real 
abuse.” 1°8 








104 Chicago, Milwaukee & St. Paul Ry. v. Minnesota, 134 U. S. 418, 456-57 
(1890). 

105 Wilson v. New, 243 U. S. 332, 348 (1917); Block v. Hirsch, 256 U.S. 135, 
157 (1920); The Chastleton Corp. v. Sinclair, 264 U. S. 543, 547-48 (1924). 
Cf. Adkins v. Children’s Hospital, 261 U. S. 525, 551-52 (1923). The Supreme 
Court has indicated that Congress is the judge of the existence of such an emergency. 
Knox v. Lee, 12 Wall. 457, 542 (U.S. 1870) ; Juilliard v. Greenman, 110 U. S. 421, 
450 (1884). If the gold clause constitutes an interference with a lawful objective 
in recurring crises, it should be considered a permanent obstruction. Stafford v. 
Wallace, 258 U. S. 495, 521 (1922). 

106 See cases cited in note 101, supra. 

107 262 U.S. 1 (1923). 

108 Jd. at 37-38. See also Stafford v. Wallace, 258 U. S. 495, 521 (1922); Hill 
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This indicates how important it is that whatever Congress does, 
should be done only after a thorough investigation of the necessity 
for action and the effect that it will have. If Congress should, 
however, determine upon due consideration that the gold clause 
obstructs the ability of the Federal government to borrow money 
or if it should find that the gold clause interferes with its ability to 
maintain a sound and uniform currency,*” the Court probably 
would be largely guided by such findings.**° 


CONCLUSIONS 


Having analyzed the scope of the money powers and the due 
process limitations, we may attempt to summarize our views. 
Under the Legal Tender Acts,’ paper currency was made a legal 
tender for “‘ debts ”’, but the Supreme Court held that the acts were 
intended to include only simple debts, excluding contracts in which 
the medium of payment was specified.” It is noteworthy that in 
upholding the act in Knox v. Lee, the Court stated that Congress 
has power to impair contracts in the exercise of its lawful powers *** 
but avoided a finding of impairment by holding that money con- 
tracts are made subject to regulation of the currency."** The 
Court made it clear that it was referring only to contracts in which 





v. Wallace, 259 U. S. 44, 69 (1922); Biklé, Judicial Determination of Questions 
of Fact Affecting the Constitutional Validity of Legislative Action (1924) 38 Harv. 
L. REv. 6; 3 WILLOUGHBY, op. cit. supra note 67, § 1172. 

109 Compare the analogous situation in Veazie Bank v. Fenno, 8 Wall. 533 
(U. S. 1869). See also Wyatt, supra note 78, at 166. 

110 In this connection it should be noted that the choice of the means to ac- 
complish a lawful purpose, so long as the means are fairly related to the end, is a 
matter for Congress. United States v. Fisher, 2 Cranch 358 (U.S. 1805); Martin 
v. Hunter’s Lessee, 1 Wheat. 304, 326-27 (U.S. 1816) ; M’Culloch v. Maryland, 4 
Wheat. 316, 409 (U. S. 1819) ; Gibbons v. Ogden, 9 Wheat. 1, 196-97 (U.S. 1824); 
Farmers’ & Mechanics’ National Bank v. Dearing, 91 U. S. 29, 33 (1875). 

111 The first of the acts was passed Feb. 25, 1862. 12 STAT. 345. 

112 Bronson v. Rodes, 7 Wall. 229 (U. S. 1868). 

118 See note 91, supra. 

114 See 12 Wall. 457, 549 (U.S. 1870). Of course contracts for the payment of 
money generally, based on the presumed intent of the parties, are dischargeable 
in whatever constitutes legal tender at maturity. Knox v. Lee, 12 Wall. 457, 548 
(U. S. 1870) ; Juilliard v. Greenman, 110 U. S. 421, 449 (1884). See also Butler 
v. Horwitz, 7 Wall. 258, 261 (U. S. 1868). This raises the question whether the 
court, in stating there was no impairment, had reference to this rule or to the 
scope of the money power. It appeared to have reference to the latter. 
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the medium of payment had not been specified. It follows that 
there is no precedent that the money power, per se, is the power to 
declare the paper currency a legal tender for obligations expressly 
limited to payment in gold.” The sovereign money power of 
the English government apparently is so extensive. Possibly the 
Court would uphold a statute nullifying gold clauses, without 
considering the question of an interference with the government’s 
lawful objectives, on the ground that all money contracts, not- 
withstanding express words of limitation, are made subject to the 
exercise of the power of Congress to declare what constitutes 
money. We hazard no opinion on this question. It, of course, 
shades into the question of interference.’ There is, however, 
room for certain conclusions based on the decided cases. We 
have seen that the money powers include power to establish a 
sound and uniform national currency and to destroy that which 
competes with and thereby discredits such currency. This applies 
alike to the power to coin money and the power to borrow money, 
to the end that the currency system may be controlled and that 
the government may finance itself. So far the scope of the two 
powers has been determined, so far their objectives have been de- 
fined. Therefore, if the gold clause does in fact constitute an 
interference with the ability of the government to perform these 
functions, or to accomplish the objectives embraced in a composite 
of powers, then under the doctrine of implied powers and the cases 
discussed in connection with the due process clause it is subject 
to the exercise of the powers with which it interferes. The de- 
termination of this question of fact must be left to students of 
money and its phenomena. 


Russell L. Post. 
Charles H. Willard. 


New York City. 





115 See Johnson, supra note 10, at 187. 

116 Tt is important to recognize the distinction between the scope of the money 
power per se and the question of an interference with a lawful objective of the 
delegated powers, whether such objective be derived from a single power or a 
composite of powers, since a statute purporting to nullify gold clauses would not 
necessarily be a coinage and currency statute. 


HARVARD LAW REVIEW 


THE PARADOX IN ARBITRATION LAW: 
COMPULSION AS APPLIED TO A 
VOLUNTARY PROCEEDING 


— tribunals were turned to in the Middle Ages because 

the law would give merchants no redress. Later the law gave 
the merchants redress, and their courts went out of existence. 
There could be no Alsatia in England where the King’s writ did not 
run. But today there is a movement to revive again the law mer- 
chant, and business is represented, not as asking for courts to act 
in a businesslike manner, but for complete recognition of arbitra- 
tion tribunals. 

The lawyer is frequently puzzled as to the failure of that group 
of business men who complain so severely about the shortcomings 
of the law and who are so lavish in their praise of commercial 
arbitration, to keep their house in order by functionalized tribu- 
nals of their own. The business man, on the other hand, repre- 
sented by ardent propagandists of commercial arbitration, has 
little doubt as to why the arbitration movement has not spread. 
The latter blamed the law,’ accused the law’s failure to enforce 
specifically arbitration agreements as the reason for the slow 
spread of arbitration, in fact has openly attacked the motives of 
the courts in refusing to grant this relief. ‘“ If the courts of their 
own volition will not grant it, the legislature will compel them to do 
so,” said these business men, and to the legislatures they went with 
a program for specific enforcement of arbitration agreements. 
Legislatures in twelve states have bowed to their wishes.” 

The legislation is bitterly opposed by the American Bar Associa- 
tion,* the Commissioners on Uniform Laws,* the Commercial Law 





1 See, e.g., Eastman, A Plea for Uniform Laws on Arbitration (Feb. 1929) 55 
Bus. MAG. 142 et seq. 

2 Arizona, California, Connecticut, Louisiana, New Hampshire, New Jersey, 
New York, Ohio, Oregon, Pennsylvania, Rhode Island, and Wisconsin. The statutes, 
to 1931, are collected and discussed in SturcEs, COMMERCIAL ARBITRATION AND 
Awarps (1930). 

3 See (1925) so A. B. A. Rep. 135 et seg., 577 et seq. Originally, the Bar Asso- 
ciation favored these Acts. See ibid. 

4 The Commissioners have a Uniform Arbitration Act of their own, not embody- 
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League,’ and lawyers in general; ° and just as vigorously supported 
by hosts of business men and business trade associations.’ The 
bill has met severe resistance from legislative committees com- 
posed of lawyers, and warm reception on the legislative floors by 
non-legal members.* Why should business and the law be so far 
apart on something so seemingly simple — the specific enforce- 
ment of agreements to arbitrate? Why so much bitterness on this 
question? 

Time was when the law so enforced arbitration agreements; ° 
but in 16c9 Lord Coke decided the famous Vynior’s Case,’° and 
held that an agreement to arbitrate a future dispute was revocable 
and that the law would not specifically enforce it. Then followed a 
long history, told many times in documents,” and still more often 
in the reports of arbitrated cases, where a party who had agreed 
to arbitrate failed to live up to his promise, and the courts refused 
to make him.’” The English ate into the doctrine of V ynior’s Case 





ing the specific enforcement provisions of the Draft State Arbitration Act. The 
Commissioners’ Act has been passed only in four states. Nev. Comp. Stat. (Hillyer, 
1929) §§ 510-34; N. C. Cope Ann. (Michie, 1931) §§ 898a—-898x; Utah Laws 1927, 
c. 62, §§ 1-26; Wyo. Rev. Strat. ANN. (1931) §§ 7-101-7-124. See Sturges, Arbitra- 
tion Under the North Carolina Statute (1928) 6 N. C. L. REv. 363. 

5 See (March 1931) 36 CoMMERCIAL LEAGUE J. 145. 

6 The Bar in New York City, however, has been otherwise represented. See 
N. Y. Herald Tribune, April 18, 1933, § 1, p. 4, and the various reports of the Arbi- 
tration Committee of the Bar Association of the City of New York. See, e.g., 
Reports for 1925, 1928, and 1929, in 31, 37, 39 REPORTS OF THE ASSOCIATION OF THE 
Bar OF THE City oF NEw York. 

7 An impressive list of trade associations is contained in Annex II of the Report 
of the American Arbitration Association for 1926-1931. 

8 As a former lobbyist for the bill, the author knows whereof he speaks. 

® See the profound study of the early English reports made in Juttus Henry 
CoHEN’s COMMERCIAL ARBITRATION AND THE LAw (1918). “No fruitful union of 
legal formality and business practice in this connection could be brought about 
here until it was shown that Coke was wrong. Coke was finally unhorsed by Julius 
Henry Coher . . . whose researches in black-letter texts of Norman-French de- 
cisions proved that Coke did not know his common law as well as modern lawyers.” 
(Dec. 26, 1925) 115 INDEPENDENT 725. 

10 4 Co. 299. 

11 Jones, Historical Development of Commercial Arbitration in the United 
States (1928) 12 Munn. L. REv. 240, and references therein cited. 

12 Even where the courts admit the lack of logic in the common-law rule re- 
garding the power to revoke an arbitration agreement, they refuse to break away 
from it. See the classic opinion of Judge Hough in United States Asphalt Ref. Co. 
v. Trinidad Lake Petroleum Co., 222 Fed. 1006 (S. D. N. Y. 1915), and Blodgett 
Co. v. Bebe Co., 190 Cal. 665, 214 Pac. 38, 26 A. L. R. 1070 (1923). Many do not 
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by statute,’ until today only vestiges of it remain. But we in the 
United States followed it blindly for many years, and in two states 
today it is still the leading case on the subject.** 

Nevertheless, we did make some changes. If A and B hada 
dispute and thereafter agreed to arbitrate it, such agreement (the 
so-called “ submission ”) was made irrevocable by statute in many 
states. This change began in the nineteenth century.’® True, 
some formality was necessary in these agreements; they had in 
many instances to be acknowledged, or to be made a rule of court, 
but they were said to be “ irrevocable’. Probably in all states the 
parties, without a statute, could make their agreement to submit 
an existing dispute irrevocable by having it made a rule of court.”® 
The statutes did not, to be sure, provide machinery for the specific 
enforcement of these submission agreements; but it is certain that 
once a submission was entered into, a suit could not be brought on 
the same cause of action, and that was a powerful factor in making 
the parties live up to their arbitration agreement. Besides, if two 
business men were level-headed enough to enter into an arbitration 
agreement after a dispute had arisen, there was not much chance 
that they would not go through with their promise. 

But if A and B entered into a contract, and at that time agreed 
to arbitrate any dispute that might arise in the future, such an 
arbitration agreement (the so-called “ arbitration clause”) was 
revocable by either party and would not be enforced.*’ It was true 





admit the common-law rule is erroneous, and believe it is based on strong public 
policy. See, e.g., Cocalis v. Nazlides, 308 Ill. 152, 139 N. E. 95 (1923); Shafer v. 
Metro-Goldwyn-Mayer Distributing Corp., 36 Ohio App. 31, 172 N. E. 689 (1929). 
For an examination of the reasoning of the cases, see Hulvey, Arbitrations of Com- 
mercial Disputes (1929) 15 VA. L. REv. 238, 239 et seq. 

13 g & 10 Wn. III, c. 15 (1698); 3 & 4 WM. IV, c. 42 (1833); 52 & 53 Vict. 
c. 49 (1889) ; 10 & 11 GEO. V, c. 81 (1920). 

14 Cf. Deal v. Thompson, 51 Okla. 256, 151 Pac. 856 (1915); Seim v. Krause, 
13 S. D. 530, 83 N. W. 583 (1900). 

15 Such statutes are still in force in Arkansas, Colorado, Florida, Georgia, Indi- 
ana, Iowa, Kansas, Kentucky, Maine, Michigan, Minnesota, Missouri, Montana, Ne- 
braska, Nevada, North Carolina, Tennessee, Texas, Utah, Vermont, Virginia, Wash- 
ington, West Virginia, and Wyoming. 

16 Hastings v. Jones, 18 F.(2d) 833 (C. C. A. 7th, 1927), (1927) 37 YALE L. J. 
113. 

17 Statutes in some states specifically so provide: IpAHO CopE (1932) 28-110; 
Mont. Rev. Cope (Choate, 1921) § 7558; N. D. Comp. Laws Ann. (1913) § 5927; 
Oxra. Stat. (1921) § 5070; S. D. Comp. Laws (1929) § 897. And see cases cited 
in note 12, supra. 
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that in Pennsylvania, if the parties named the arbitrators in their 
contract, the arbitration agreement was irrevocable.’* And in the 
other states, except Nebraska, if they agreed that certain facts 
should be submitted to arbitrators as a condition precedent to an 
action on the contract, such clauses would be thus enforced by the 
courts.’® Of course, where the parties are members of a trade 
association in which there were common interests conducive to 
codperation, there was no difficulty in enforcing the arbitration 
agreements by extra-judicial methods.” Nowhere, however, was 
it possible to secure judicial enforcement of an arbitration clause 
of a general nature. No amount of logic would dislodge the courts 
from their attitude.”* 

Arbitration did not spread; business blamed the law, and ad- 
vocates of arbitration sought legislative relief. They said that the 
mere enforcement of a submission agreement would not help make 
arbitration spread, though there is evidence that the English ex- 
perience has proven otherwise.” To them the limited enforcement 
of limited arbitration clauses had proven ineffective. What was 
offered was a proceeding which would provide a decision by ex- 
perts well versed in the facts of the dispute. It was cheap; it was 


friendly; it was private; it was businesslike; it was convenient.” 
Make the agreement to arbitrate specifically enforceable, and busi- 





18 Fox v. The Hempfield R. R., 1 Pittsb. Rep. 372 (1857), Fed. Cas. No. 5,010 
(W. D. Pa. 1857) ; Adinolfi v. Hazlett, 242 Pa. 25, 88 Atl. 869 (1913). 

19 See Blodgett Co. v. Bebe Co., 190 Cal. 665, 214 Pac. 38, 26 A. L. R. 1070 
(1923). Cf. Hartford, Conn. Fire Ins. Co. v. Hon, 66 Neb. 555, 92 N. W. 736 (1902). 
An exhaustive citation of such cases appears in (1923) 26 A. L. R. 1070. 

20 “ Arbitration may be successful only where both parties are willing to arbi- 
trate, or where the parties are members of trade or industrial organizations in which 
there are common interests, conducive to co-operation.” (1929) 17 Cav. L. Rev. 
664. Cf. Paddock Hodge Co. v. Grain Dealers’ Ass’n, 18 Ohio App. 66 (1921). 

21 See note 12, supra. 

22 The advocates of the Draft Act argue that once a dispute arises, business men 
are rarely willing to submit it to arbitration, unless they have previously agreed 
thereto. This is, in some ways, an indictment of arbitration itself; in other ways 
of the temper of business men. But the submission of an existing dispute to arbitra- 
tion should prove effective in many cases. See Rosenbaum, Commercial Arbitration 
in England (1916) Buty. XII, J. Am. Jun. Soc. 7: “ there is a well confirmed tradi- 
tion among business men, even though there is no written contract covering a 
particular dispute, to submit differences to arbitration after they have arisen ”. 

23 For an excellent article regarding the advantages of the arbitration process, 
see Sturges, Commercial Arbitration or Court Application of Common Law Rules 
of Marketing? (1925) 34 YALE L. J. 480. 
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ness men will have the remedy they seek at hand. This was 
the argument presented to the legislatures, and with the best of 
intention and the highest of purpose this seemingly simple solu- 
tion was offered. Specific enforcement of arbitration agree- 
ments; paradoxical—this friendly, businesslike proceeding 
needing stringent legal enforcement and compulsion — but un- 
complicated! ** 

In 1920 New York passed its well-known Arbitration Law,” and 
since that time eleven other states have followed it in providing 
that an agreement to arbitrate an existing or future dispute shall 
be valid, irrevocable and enforceable, and that the courts must 
specifically enforce the agreement, if they are asked to do so 
by a clearly defined procedure.*® These states are known as the 





24 The provisions of the “ Draft State Arbitration Act”, do not depart from 
provisions which have existed for many years, except as concerns the provision for 
specific enforcement of arbitration agreements, together with the corollaries of stay- 
ing an action brought in violation of such agreement and the appointment of ar- 
bitrators by the courts in the event the parties to the agreement fail to do so. It is 
often mistakenly claimed that the Draft Act incorporates an entirely new set of 
arbitration provisions. See Note (1929) 4 Cin. L. Rev. 61. The Draft Act does 
contain much procedural detail, but this is probably inserted merely for the purpose 
of providing a uniform arbitration law for all the states. See Heuston, The Settle- 
ment of Disputes by Arbitration (1926) 1 WasH. L. REv. 243. For a complete sum- 
mary of the provisions of the various state laws, see Comparative Study of the State 
Laws on Arbitration in REPoRT OF THE ARBITRATION COMMITTEE OF THE Bar Asso- 
CIATION OF THE City or New York (1925). 

25 N. Y. Arpt. Law (1920), as added by Laws 1923, c. 2, § 6-a, id. 1927, C. 3523 
N. Y. Civ. Prac. Acr §§ 1448-65, 1469. 

26 Ariz. Cope (Struckmeyer, 1928) §§ 4294-4301, as amended by Laws 1929, 
c. 72, 1-4; Cav. Cope Civ. Proc. (Deering, 1931) §§ 1280-93; Conn. Gen. Strat. 
(1930) §$§ 5840-56; La. Gen. Strat. (Dart, 1932) §§ 405-22; N. H. Pus. Laws 
(1929) c. 147; N. J. Comp. Stat. (Supp. 1925) § 9, 21-36; On10 Gen. Cope (Page, 
1932) § 12148 (1-17); Ore. Cope ANN. (1930) §§ 21-101-21-103, Laws 1931, Act 
No. 38; Pa. Strat. Ann. (Purdon, Supp. 1932) tit. 5, §§ 161-81; R. I. Acts and 
Resolves 1929, c. 1408, §§ 1-18; Wis. Stat. (1931) §§ 298.01-298.18. There is also 
the United States Arbitration Act, 43 STat. 883 (1925), 9 U.S. C. §§ 1-15 (1926), 
applying the principles of the Draft Act to contracts in interstate commerce and 
maritime trade. The curious jurisdictional problems raised by this act are not dis- 
cussed in this article. See Baum and Pressman, The Enforcement of Commercial 
Arbitration Agreements in the Federal Courts (1931) 8 N. Y. U. L. Q. REv. 238, 
428; Poor, Arbitration Under the Federal Statute (1927) 36 Yate L. J. 667. The 
Draft Act has been held constitutional in the following cases: Berkovitz v. Arbib & 
Houlberg, 230 N. Y. 261, 130 N. E. 288 (1921) ; Pacific Indemnity Co. v. Insurance 
Co. of North Am., 25 F.(2d) 930 (C. C. A. oth, 1928) ; Katakura & Co., Ltd. v. 
Vogue Silk Hosiery Co., 307 Pa. 544, 161 Atl. 529 (1932); Sommer v. Mackay, 
10 N. J. Misc. 644 (1932). 
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“ Draft Act States ”, having adopted the “ Draft State Arbitration 
Act ” proposed by the American Arbitration Association. In ad- 
dition, Massachusetts, while providing no method of specific en- 
forcement, declares agreements to arbitrate future and existing 
disputes valid and irrevocable,’ and in Colorado and Washington 
agreements to arbitrate a future dispute are enforced to a limited 
extent by court decision.”* 
And now 1933. Has the simple solution worked? Has this 
seeming paradox of helping an allegedly friendly proceeding by 
unfriendly court enforcement achieved results? England, in spite 
of claims sometimes made to the contrary, has no such stringent 
provisions.” Arbitration has nevertheless spread in England to 
an extent even unthought of in the United States, let alone 
achieved. Massachusetts, following the English Law to some ex- 
tent,*® uses arbitration as much as any other state in the Union, 
except New York. In spite of the new statute there is little evi- 
dence that outside of New York City, arbitration has become more 
generally used than it was before the Draft Acts were passed. 
Court calendars, notwithstanding arguments made to legislative 
committees when they were asked to pass the Act,*’ remain as 
crowded as ever.*” While general statements exist expressing ex- 
treme optimism at the spread of arbitration, no one has produced 





27 Mass. Gen. Laws (1932) c. 251. 

28 See Ezell v. Rocky Mt. Bean & Elevator Co., 76 Colo. 409, 232 Pac. 680 
(1925); Zindorf Construction Co. v. Western American Co., 27 Wash. 31, 67 Pac. 
374 (1901). 

29 See Arbitration Act 1889, § 1, 52 & 53 Vict. c. 49: “ A submission . . . shall 
be irrevocable, except by leave of court or a judge, .. .” (italics inserted). No 
method of specific enforcement of the arbitrations agreement is provided in the 
statute; though provision is made for the staying of an action brought in viola- 
tion of an arbitration agreement. Even the staying of an action is discretionary 
with the trial court, although prima facie the court’s duty is to act on the arbitration 
agreement. See Paikin v. Daniel Mayer & Co. Ltd., 167 L. T. 430 (A. C. Nov. 26. 
1928, per Scrutton, Greer, & Sankey, L. J.), and the cases following the rule of Ives 
& Barker v. Willans, [1894] 2 Ch. 478. 

80 See Curtis, A Comparison of the Recent Arbitration Statutes (1927) 13 
A. B. A. J. 567. 

31 Cf, Grossman, Speeding up Justice Through Arbitration (1923) 5 It. L. Q. 
135. 

32 On the effect of arbitration on court dockets, see (1929) 31 REPORTS OF THE 
ASSOCIATION OF THE BAR OF New York City 275: “ We doubt, however, that its 
effect in this direction is very great at the present time.” “A statute on arbitration 
will not reduce litigation unless the parties are willing to submit .. . and if they 
are so willing, there is no need for a statute.” Hulvey, supra note 12, at 247. 
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specific figures. The American Arbitration Association, for ex- 
ample, which maintains arbitration facilities in over 1700 cities and 
towns reports an average of only 400 cases a year disposed of in 
its national system.** There is evidence that even where the law 
exists, it is not utilized by the lawyers,** and is often ignored by 
the courts.*° 

Is the failure of arbitration of necessity to be blamed on the old 
law? Is it not possible that something is lacking in the process it- 
self? Advocates of the Draft Act maintain it is necessary to 
preserve the security of trade.*® In this they may be right. They 
have said that our courts are ill-equipped to take care of the needs 
of business. Again they may be right, but the law might well 
furnish them with satisfactory legal tribunals instead of an extra- 
judicial remedy.*’ 

While the failure of arbitration to spread under the Draft Act 
is not of necessity an argument against the statute, neither is an 
argument showing the benefits of arbitration an argument in its 
favor, for the arbitration process and the arbitration Jaw are two 
different things. A careful analysis of the actual workings of the 
statute is necessary.** If it builds up an unbusinesslike system of 
law; if it allows countless expenses and delays; if it results in 





383 REPORT OF THE AMERICAN ARBITRATION ASSOCIATION FOR 1926-1931 (1932) 
9, 14. 

84 Cf. Perlis v. M. B. Jones & Co., Inc., N. Y. L. J., Nov. 3, 1930, at 623; 
Liggett v. Torrington Building Co., 114 Conn. 425, 158 Atl. 917 (1932); Isaac v. 
Donegal, 301 Pa. 351, 152 Atl. 95 (1930). 

Draft Act states often have, in addition, many special arbitration acts applying 
to particular situations, such as land damage cases, corporate dissolutions, and the 
like. See Bishop & Babcock Mfg. Co. v. Fulton Co., (1931) 1 AM. ArBiT. SERVICE 
64 (Ohio App. 8th Dist., June 1, 1931). The Draft Act repeals only acts inconsist- 
ent therewith, and at times confusion is likely to result. See Sturges, Arbitration 
Under the Pennsylvania Act (1928) 76 U. oF Pa. L. Rev. 345; cf. Jurisdiction in 
Equity to Set Aside an Award (1922) 154 L. T. 61; Silurian Oil Co. v. Essley, 54 
F.(2d) 43 (C. C. A. roth, 1931) ; Hardware Dealers Mut. Fire Ass’n v. Glidden, 284 
U.S. 151 (1931). 

35 Cf., e.g., Wolf v. Mosie, 156 Atl. 374 (N. J. 1931). 

36 Grossman, Trade Security Under Arbitration Laws (1927) 30 YALE L. J. 308. 

87 “ You and I would be derelict in our duty as lawyers and as judges if we 
attempted to meet the problem of eradicating the defects in the administration of 
justice merely by resorting to arbitration because of these defects and these de- 
lays.” Mack, in 7 Lecrures on Lecat Topics 1925-1926 (1929) 103. 

88 For a continuous story of the workings of the statute in connection with 
one case, see Weidlich, A Test of Compulsory Arbitration in New York (1930) 
4 Conn. B. J. 95. 
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technicalities and uncertainties; if it does not leave the party hav- 
ing an arbitration agreement certain of his remedies; perhaps it is 
not the type of statute to pass, and certainly its provisions should 
be clarified. Elsewhere we have carefully examined in detail all of 
the decisions arising in the thirteen years’ history of these laws,”*® 
and we will herein set forth a summary of some of the peculiar 
workings of applying mandatory enforcement to a voluntary act. 
It is not enough to take only the opinions of higher courts rendering 
lip service to arbitration; we must examine the law as revealed by 
the decisions of the lower courts which render working service to 
business men. Professor Sturges’ recent book *° is such an excel- 
lent and complete treatise on arbitration law, that no attempt will 
be made to deal with the legal background of arbitration in 
general.** 

The language of the Act leaves no ground for misunderstanding. 
The court is given no discretion to deny a motion to compel arbitra- 
tion, and if the trial judge is satisfied that “the making of the 
contract or submission or the failure to comply therewith is not 
in issue,” arbitration is ordered to proceed.** If, however, such an 
issue is raised, the court “shall proceed summarily to the trial 
thereof ”’, unless a jury trial is demanded, in which case the issues 
are tried by the jury.** If the finding is that there is no contract or 





39 In a forthcoming book on ARBITRATION AND THE Law. 

40 StruRGES, COMMERCIAL ARBITRATION AND AWARDS (1930). 

41 No fundamental study of arbitration would be complete without a careful 
analysis of Isaacs, Two Views of Commercial Arbitration (1927) 40 Harv. L. Rev. 
929. For reviews of the New York cases, see Popkin, Judicial Construction of the 
New York Arbitration Law of 1920 (1925) 11 Corn. L. Q. 329; Frankel, The New 
York Arbitration Law (1932) 32 Cor. L. REv. 623. 

42 The language of the Act is mandatory: “ The court, or the judge . . . upon 
being satisfied that the making of the contract or submission or failure to comply 
therewith is not in issue . . . shall make an order directing the parties to proceed 
to arbitration in accordance with the terms of the contract or submission.” The 
Connecticut language is: “ shall either grant the order or deny the same according 
to the rights of the parties.” The New York courts certainly take the attitude 
that the language of the enforcement provision is mandatory. “The Supreme 
Court does not lose a power inherent in its very being when it loses power to 
give aid in the repudiation of a contract, concluded without fraud or error, whereby 
differences are to be settled without resort to litigation. For the right to nullify is 
substituted the duty to enforce.” Matter of Berkovitz v. Arbib & Houlberg, 
230 N. Y. 261, 274, 130 N. E. 288, 291 (1921) per Cardozo, J. (Italics inserted.) 

43 The Connecticut or New Hampshire statutes contain no provision for a 
jury trial. In Pennsylvania there is a jury trial as of right unless it is waived by 
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submission, or no default, the proceeding to compel arbitration 
is dismissed, otherwise the motion is granted in accordance 
with the terms of the agreement; though in New York and some 
other states the statute is defective in its language to assure this 
result.** 

While business rejoices in the Act,** the old equity lawyers are 
much puzzled. Is equity history to be taken so lightly and equi- 
table principles to be so disregarded that specific performance, al- 
ways a remedy in the discretion of the chancellor, is now to be 
granted wholesale, without thought? Where is the irreparable loss 
and certainty of remedy? By a great stretch of the imagination 
loss may be irreparable because it is conjectural, when a party 
refuses to arbitrate in accordance with his agreement; but such 
an argument appears to be too theoretical to be worthwhile to legal 
authorities. Besides, how can the court be assured of the success 
of the proceeding? Equity saw good reason why Madame Wagner 
should not be compelled to sing,** but business forgets that when it 
asks that contracts to arbitrate be specifically enforced, and with- 
out the chancellor having discretion to deny the enforcement. Can 


old equity principles be disregarded, and what has happened 
when the powers of equity are applied without the old compelling 
reasons? 

There can be no doubt that the statute is utilized frequently — 





both parties. In California and New Jersey only the party alleged to be in default 
may demand such trial. 

44 There is an obvious omission in the statutes of Louisiana, New York, Ohio, 
Oregon, Rhode Island, and Wisconsin, although the point has never been raised 
in the cases. The statutes there provide (1) If the court finds no issue of con- 
tract or default, it shall order arbitration; (2) if an issue is raised (a) the court 
shall try the issue (b) unless a jury trial is claimed, in which case if the jury find 
no contract or default the proceeding shall be dismissed, if the jury find a contract 
and default, then the court shall order arbitration, but nowhere does the statute 
in these states state what is to happen if an issue is raised and tried by the court. 
The point is technical, for otherwise why have a trial of the issue by the court, 
but a court, hostile to arbitration, might refuse to compel arbitration until a de- 
cision of a higher court made the right certain. In Connecticut and New Hamp- 
shire, there being no jury, the statute is clear; California and New Jersey speak 
of “if the finding be” thus including both findings of court and jury; Pennsyl- 
vania specifically says: “if the jury, or the court ... find... .” 

45 The New York Act was used as the model for the other acts. Any difference 
in the acts of the other states relevant to any point involved will be set forth. 

46 Cf. Lumley v. Wagner, 1 De G. M. & G. 604 (1852). 
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too frequently.*7 The commencement of an arbitration proceed- 
ing by court compulsion means a vanishing of its voluntary nature, 
and a spirit of litigation prevails. Enforced arbitration is not 
arbitration. The customary use of the motion by New York coun- 
sel has defeated many arbitrations which would otherwise be suc- 
cessful, and leads to the making of the most technical defenses on 
the motion to compel. 


“ There is irony in the fate of one who takes precautions to avoid litiga- 
tion by [agreeing to submit] . . . to arbitration, and who, as a reward 
for his pains, finds himself eventually in court fighting not on the merits 
of his case but on the merits of the arbitration. And when we mass 
hundreds of thousands of situations in which the courts have passed on 
arbitrations . . . unless we lose all sense of realism the total result is a 
monumental tragi-comedy.” #® 


It is a mistake to assume that equity has been given any new 
powers by the provisions of the Draft Act, for, had it been so 
minded, equity always could have granted specific enforcement of 
arbitration agreements. The truth is that the Act, instead of ex- 
tending, narrows the powers of the court of equity, in that it is no 
longer able to grant provisional remedies where an arbitration 
agreement exists. An effort to obtain a provisional remedy, to pro- 
tect property or security, for example, pending the arbitration, has 
been held a waiver of the plaintiff’s right to arbitration,*® and it is 
probable that the provisional remedy could be stayed on applica- 
tion of the defendant.” The Draft Act provides for the staying of 





47 The New York Law Journal contains almost daily instances of this motion 
being granted on default, and many more appear in the text where the motion 
has encouraged a technical defense to the arbitration rather than a business defense 
to the facts. The cases cited from the New York Law Journal in the footnotes 
were decided by the Supreme Court of New York County, except where otherwise 
noted. 

48 See Isaacs, Book Review (1930) 40 YALE L. J. 149. 

49 Young v. Crescent Development Co., 240 N. Y. 244, 249, 148 N. E. 510, 511 
(1925). It was there held that the filing of a mechanics’ lien waived the right to 
thereafter obtain arbitration, for, by filing the lien, the petitioners “set out on a 
course so inconsistent with arbitration that they must be regarded as having de- 
cisively elected to waive their right to that course.” The Legislature of New 
York thereupon passed a statute providing that the filing of a mechanics’ lien did 
not constitute a waiver. N. Y. Laws 1929, c. 34(35). Section 21 of the Massachu- 
setts Act would seem to allow provisional remedies to be brought without a waiver 
of arbitration. Mass. Gen. Laws (1932) c. 251. 

50 The problem of the staying of actions is without the scope of this paper. 
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“any suit or proceeding brought upon any issue referrable to 
arbitration under an agreement . . . for such arbitration, etc.” 
which would seem to prevent the granting of provisional remedies, 
if opposed by the other party. The Connecticut Act, in order to 
forestall such miscarriage of justice makes provisional remedies 
possible,** as does the Commissioners law’ and the [Illinois 
Act.** Certain limited forms of admiralty protection also ap- 
pear in the United States law,°* but the master Draft Act is 
silent; business is represented as demanding arbitration at all 
events. Equity and law are unwanted, except to compel the 
recalcitrant business man to arbitrate regardless of his reasons or 
motives. Unless adequate provision for the obtaining of provi- 
sional remedy is inserted in the Draft Act, a party using an arbitra- 
tion clause is in serious danger of having his rights to quick, 
equitable relief barred when he most needs them; and certainly 
his rights to an arbitration cut off when a speedy trial is neces- 
sary in the event he attempts the exercise of a fair provisional 
remedy. 

Generally, at least, equity can enforce its remedies as it sees fit. 


But not here, for in ordering arbitration it is directed to do so, “ in 
accordance with the terms of the contract ”. Suppose the contract 





SturGEs, ARBITRATION AND AWARDS 328 ef seq. seems to think that it is perhaps 
impossible to stay a provisional remedy when there is an arbitration clause in 
the contract, but on a very liberal interpretation of the language of the Draft 
Act. The question certainly is a doubtful one, pending decisions of the higher 
courts. In Ely v. Lloyd, N. Y. L. J., Oct. 31, 1930, at 580, the right to obtain a 
receiver to conserve assets was denied on the ground that an arbitration clause 
prevented the procuring of a provisional remedy. 

. 51 “ At any time before an award shall be rendered the court ... upon ap- 
plication of any party to the arbitration, may make forthwith such order or de- 
cree, issue such process and direct such proceedings as may be necessary to protect 
the rights of the parties pending the rendering of the award and: to secure the satis- 
faction thereof when rendered and confirmed.” Conn. Pub. Acts 1929, c. 65(16). 

52 “ That at any time before final determination of the arbitration the court 
may upon application of a party to the submission make such order or decree 
or take such proceeding as it may deem necessary for the preservation of the 
property or for securing satisfaction of the award.” (Sec. 12 is in force in Nevada, 
North Carolina, Utah, and Wyoming.) See note 4, supra. See HANDBOOK OF THE 
NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAws (1924) 73 
et seq. 

53 Inn. Rev. Stat. (Cahill, 1931) c. 10, § 3. 

54 43 Stat. 883 (1925), 9 U. S. C. §8 (1926). For an interpretation of this 
section, see Danielsen v. Entre Rios Rys., 22 F.(2d) 326 (D. Md. 1927). 
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calls for arbitration outside of the state granting the order, shall 
the court order an act to take place outside its own jurisdiction? 
As old pupils of Professor Chafee, we are too deeply ingrained in 
the in personam theory to believe they cannot, but we do bow to 
the weight of authority, and we certainly would not insist on a 
court so doing.®® In spite of normal holdings on the subject of 
extra-judicial acts, a New Jersey court did not hesitate to compel 
arbitration abroad,” because of the precise wording of the statute, 
while the Supreme Court of Pennsylvania skilfully evaded uphold- 
ing a lower court which ordered arbitration to take place in New 
York by deciding under the particular wording of the contract that 
the arbitration could take place in Pennsylvania,” and therefore 
they need not decide whether they could order an extra-terri- 
torial arbitration. The New York courts, on the other hand, 
found the going a bit too hard, and, while the Court of Appeals 
has evaded the question,” the Appellate Division has steadfastly 
clung to old in rem equity theory in spite of the specific wording 
of the statute,°® and refused to order an arbitration to take place 
outside its jurisdiction. It will, though, stay an action brought in 
New York in violation of an agreement to arbitrate elsewhere, and 
even order the arbitration to take place in New York in spite 





55 The California act specifically provides, however, “ Except in contracts that 
fall within the scope of the United States Arbitration Act of 1925, any arbitration 
held under authority of an arbitration clause in any contract, shall be held within 
the state of California, unless all parties to such contract, after the controversy 
arises, agree in writing that the arbitration be held elsewhere.” Car. Cope Crv. Proc. 
(Deering, 1931) § 1286. Under the United States act the arbitration can only be 
ordered in the district in which the petition for an order directing arbitration is 
filed. 43 Stat. 882 (1925),9 U. S. C. $4 (1926). In view of this, the first portion 
of the California act is most unusual. Without considering the wisdom of these two 
provisions, it must be admitted that they simplify the problems. Some provision 
regarding extra-territorial arbitrations should be in all acts. 

56 “ There can be no question but what the court has jurisdiction to do this 
if the parties have so agreed because the act reads... ‘shall ...order... 
arbitration in accordance with the terms of the agreement.’” In re California 
Lima Bean Growers Ass’n, 9 N. J. Misc. 362, 364, 154 Atl. 532, 533-34 (1931). 

57 Katakura & Co. Ltd. v. Vogue Silk Hosiery Co., 307 Pa. 544, 161 Atl. 529 
(1932). 

58 Spiritusfabriek Astra v. Sugar Products Co., 230 N. Y. 261, 130 N. E. 288 
(1921). 

59 Matter of Inter-Ocean Food Products, Inc., 206 App. Div. 426, 201 N. Y. 
Supp. 536 (1923); Matter of California Packing Corp., 121 Misc. 212, 201 N. Y. 


Supp. 158 (1923). 
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of the contract calling for arbitration elsewhere.*’ It seems that 
arbitration normally must be compelled at all events,” and equity 
must do its best to oblige the litigating parties demanding court 
compulsion of this friendly proceeding. Unfortunately such de- 
cisions really give little satisfaction, for more often than not the 
locus of an arbitration may be more important than the arbitration 
itself, for there the goods may be located, there may be the only 
place expert judges can act satisfactorily. But a command to an 
equity court to grant specific performance is not of necessity a 
simple solution of a complex problem, depending as it does on 
psychological as well as logical factors. 

As we pointed out before, the aim of the draftsmen of the statute 
was simplicity. ‘“ If the making of the contract or submission is 
not in issue ” and there is a default in proceeding with arbitration, 
the court must order arbitration. Simple, to be sure, but it has 
led to a situation analogous to the renvoi in conflict of laws. When- 
ever the defense which would normally be raised to the motion to 
compel is identical to the defense to the merits in the arbitration 
trouble lies ahead. Suppose, for example, the respondent in a 
motion to compel arbitration because of his failure to pay for goods 
sold and delivered under a contract containing an arbitration 
clause, admits the making of the contract but alleges that the con- 
tract was procured by fraud. Is the court to say that there is no 
issue as to the making of the contract and therefore it will order 
arbitration? If it did that it would of course be compelling a de- 
fendant to have his controversies adjudicated by a tribunal to 
which he had not agreed (assuming fraud of course) and wrong- 
fully depriving a party of his day in court. But suppose the court 
decides to hear the issue of fraud, and after a thorough examina- 





60 Cf. cases cited in note 59, supra; Matter of Nozaki Bros., Inc., N. Y. L. J., 
Aug. 5, 1921, at 1424; cf. Matter of Howard P. Foley Co., Inc., N. Y. L. J., Oct. 26, 
1928, at 433. 

61 But see the excellent language used in another connection in Matter of 
Marchant v. Mead-Morrison Mfg. Co., 252 N. Y. 284, 295-96, 169 N. E. 386, 
389-90 (1929): “ There may be a dominant intention to arbitrate at all events, 
the machinery of selection being merely modal and subordinate. If so, the failure 
of the means will not involve as a consequence the frustration of the end. Equity 
will give specific performance of the principal engagements with variations of 
method appropriate to the facts. . . . On the other hand, the promise to arbitrate 
may be so wedded to the means that the failure of the one will be the destruction 
of the other.” 
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tion finds none, and orders the arbitration to take place. Of what 
use arbitration, for the court has already found against the defend- 
ant’s contention and defense. Suppose the arbitrators do consider 
the defense of fraud, and find contrary to the court, have they not 
by their very finding destroyed the only basis of their jurisdiction, 
viz., a valid contract to arbitrate? And, similarly, if the court did 
not pass on the issue in the first place and sent it to the arbitrators, 
how could they find fraud without destroying the basis of their 
jurisdiction? Similar questions are raised when the defense is 
cancellation of the contract, release, accord and satisfaction, modi- 
fication, rescission, failure of consideration and the like, which the 
petitioner disputes. The courts are troubled, and sometimes allow 
the question to be decided by arbitrators, and sometimes decide 
it themselves before ordering arbitration to proceed.*? When they 





62 In Matter of Cheney Bros. v. Joroco Dresses, Inc., 245 N. Y. 375, 157 N. E. 
272 (1927), the Court of Appeals refused to pass on the question of the effect of 
an allegation of fraud in the primary contract, holding that the defendant in his 
answer to the motion to compel arbitration had not set forth facts amounting to 
fraud. In the same case the Appellate Division, however, thought that the ques- 
tion of fraud should be tried by the court before ordering arbitration. 218 App. 
Div. 652, 219 N. Y. Supp. 96 (1926). It is interesting to note that the American 
Arbitration Association appeared amicus curiae in this case, arguing that the 
court should not pass on fraud, but that the question should be presented to the 
arbitrators, and passed on by them. The view of the Appellate Division was also 
taken in Matter of Ermolieff v. Liss, 140 Misc. 214, 250 N. Y. Supp. 235 (1931); 
In re Metzger, N. Y. L. J., Jan. 6, 1928, at 1635. Contra: Noe, et al. v. Schreiber, 
N. Y. L. J., March 8, 1932, at 1275; cf. Tete-Ansa v. Wilbur-Suchard Chocolate 
Co., N. Y. L. J., July 19, 1930, at 1956. Where rescission was alleged, it was held 
a matter for the arbitrators. Matter of Horvitz & Arbib Inc., N. Y. L. J., June 12, 
1925, at 1042. Contra: Elgin Silk Co. v. Bayer, N. Y. L. J., June 14, 1927, at 
1278. A question of modification was held to be for the court, before arbitration 
could be ordered. Matter of Pechter Baking Co., N. Y. L. J., June 24, 1932, at 
3573. The question was held for the court when a release was alleged as a de- 
fense to a motion to compel and the petitioner replied that the release was pro- 
cured by fraud. Jn re Worcester Silk Mills Corp., 50 F.(2d) 966 (S. D. N. Y. 
1927). However, in Matter of Gerald, N. Y. L. J., June 11, 1930, at 1386, a 
doubt was expressed as to who should pass on the question, and in Jn re Hermel, 
N. Y. L. J., Aug. 1, 1928, at 1858, the question of release uncomplicated by 
fraud was held to be for the arbitrators exclusively. The rulings regarding the 
effect of cancellation are conflicting. See Biltmore Silk Co. Inc. v. Pickmor Dress 
Co., Inc., N. Y. L. J., Jan. 7, 1930, at 1705; Hankow Silk Importing Co. Inc. v. 
Glasgall, N. Y. L. J., Sept. 9, 1930, at 2505; Matter of Japan Cotton Trading Co. 
v. Farber, 233 App. Div. 354, 253 N. Y. Supp. 290 (1931). The claim of an 
accord and satisfaction has produced the same variety of decisions. Matter of Hill 
Silk Co., N. Y. L. J., March 22, 1928, at 3006; Matter of Jermaf Realty Co., Inc., 
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try the question themselves, however, there are indications that the 
arbitrators are not bound by the findings of the court * and the 
renvoi analogy made complete. The solution seems simple. 
Whenever the defendant raises a “ renvoi defense” the court 
should pass upon it.. If the defendant is found correct in his con- 
tention, judgment for the defendant could be granted. If a finding 
is made for the plaintiff, unless the defendant has other issues to 
raise at the arbitration, judgment for the plaintiff should be given, 
or if the defendant is to raise issues other than his already pre- 
sented defense at the arbitration, the arbitrators should be in- 
formed of the decision of the court on the motion to compel and 
be bound thereby. 

The net effect of the peculiar force exerted by the statute on the 
courts has led them to the adoption of peculiar rules which at least 
make it difficult to obtain the granting of the motion to compel.” 





N. Y. L. J., Aug. 6, 1929, at 1946. See also Hanes et al. v. Coffee, 212 Cal. 777, 
300 Pac. 963 (1931) ; Hirji Mulj v. Cheong Yue Steamship Co., [1926] A. C. 497; 
Jureidini v. National British Ins. Co., [1915] A. C. 499; The Atlanten, 252 U. S. 
313 (1920); Modern Road Construction v. Melbourne Harbour Trust Comm., 
[1932] Aust. L. Rep. (Vict.) 237. 

63 Cf. Rossville Commercial Alcohol Corp. v. Cassoff, N. Y. L. J., May 3, 
1932, at 2461. See, e.g., Matter of Emil Diebitisch, Inc., N. Y. L. J., Aug. 20, 
1929, at 2078: “nor may it be inferred [by the arbitrators] that by reason of 
the granting of this application that the contractor is entitled to any monies 
whatsoever.” 

64 Parsell, Arbitration of Fraud in the Inducement of a Contract (1926) 
12 Corn. L. Q. 351, proposes the only known solution to the dilemma, viz., that 
the arbitration clause and the main body of the contract be treated as separate, 
and that even if there were fraud in the main body of the contract the arbitration 
clause would be still untainted with it. But this is not generally in accord with 
the facts, and does not relieve one of the circular reasoning above set forth. It 
does not work in the renvoi situations other than fraud. Naturally, if the defense 
on a motion to compel is that the arbitration clause alone was procured by fraud, 
there must be a trial of that issue by the court. Goldberg v. Mackay et al., 153 
Atl. 639 (N. J. Misc. 1931). But such a case is very rare, for it is most unusual 
that only the arbitration part of a contract would be fraudulently inserted. The 
fraud, cancellation, and the like invariably go to the entire contract. See also Note 
(1927) 36 YALE L. J. 866, 874. 

65 Even in these narrow decisions, however, the courts praise arbitration as a 
process. Thus, in Webster v. Van Allen, 217 App. Div. 219, 216 N. Y. Supp. 552 
(1926), the court stated that it was with great reluctance that the courts “ limit the 
scope of so useful a remedy ” and then proceeded to give a very restrictive decision, 
discussed below. See notes 67, 68, infra. Even the courts in states not having the 
Draft Act always profess to have the greatest friendship toward arbitration yet in 
almost every case they proceed to limit it. See, e.g., the laudatory wording in 
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Thus, in order to be successful, the petitioner must show that he 
has made a demand upon the other party for arbitration, and de- 
mand means technical demand, subject to the most technical 
rules.°° The petitioner must show that a controversy exists,” so 
that if a defendant skilfully evades answering his claims it is 
difficult to prove that such is the case. In fact, an admission by a 
respondent on a motion to compel that the other party is right in 
his contention, coupled with a justification for a refusal to pay, 
for example, because of an alleged counterclaim, may defeat the 
order to compel.** The courts on illogical historical grounds have 
excluded appraisal agreements from the operation of the statute, 
thus seriously limiting the effective scope of the Act. 

The petitioner, of course, must show that he has fulfilled all 
conditions precedent before his motion to compel will be successful. 
So it should be, but it did not take skilful counsel long to find that 
the insertion of certain conditions in contracts containing an 





Cocalis v. Nazlides, 308 Ill. 152, 156, 139 N. E. 95, 97 (1923), which has been gen- 
erally considered as having dealt an almost fatal blow to arbitration in Illinois. 

Examples given in this paragraph of the text are but a few of the many narrow, 
technical types of limitation placed on arbitration. For examples of very recent 
decisions covering technicalities not touched on, see Lehigh Structural Steel Co. v. 
Rust Engineering Co., 59 F.(2d) 1038 (App. D. C. 1932), Note (1933) 46 Harv. L. 
Rev. 517; Matter of Colwell Worsted Mills, 228 App. Div. 150, 239 N. Y. Supp. 
281 (1930) ; Interstate Silk Corp. v. Kattersman and Mitchell, N. Y. L. J., April 28, 
1933, at 2250. 

66 Thus, for instance, it must call upon the respondent to perform an affirma- 
tive act in connection with the arbitration, California Walnut Growers Ass’n v. 
Miller, N. Y. L. J., Feb. 18, 1926, at 2018; and be made strictly in accordance 
with the terms of the contract, Goldman v. Israel, N. Y. L. J., Aug. 22, 1929, at 
2100. And cf. Hiltl Co., Inc. v. Bishoff, 119 Misc. 572, 197 N. Y. Supp. 617 
(1922). This formalism in the demands makes for a bad beginning in a sup- 
posedly friendly proceeding. Nevertheless, because of the law, the American 
Arbitration Association recommends a most formal type of demand. See Copr 
OF ARBITRATION, PRACTISE AND PROCEDURE (1931) 65, 267. 

67 Matter of Webster v. Van Allen, 217 App. Div. 219, 216 N. Y. Supp. ss52 
(1926). The rule is criticized in (1926) 36 Yate L. J. 137. Cf. Newburger v. 
Lubell, 257 N. Y. 383 (1931). 

68 See Matter of Webster v. Van Allen, 217 App. Div. 219, 216 N. Y. Supp. 552 
(1926). Contra: Dayton Rubber Mfg. Co. v. Groth Rubber Co., (E. D. N. Y. 
May 27, 1931) (unreported). 

69 Matter of Fletcher, 237 N. Y. 440, 143 N. E. 248 (1924); In re Thurston, 
48 F.(2d) 578 (C. C. A. 2d, 1931) ; Grote v. Stein, 99 Pa. Super. Ct. 556 (1931). 
The differences between an appraisal and an arbitration are outlined in Note 
(1925) 34 Yate L. J. 98. The rule of the court in excluding appraisals is criti- 
cized, id. at 109; see also Sturges, supra note 34, at 357-61. 
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arbitration clause might operate to defeat arbitration and law suits 
as well, or at least delay matters considerably. Thus in small 
type at the bottom of seller’s order forms appears the innocuous 
looking phrase in the arbitration clause to the effect that all claims 
must be made in a certain number of days. A motion to arbitrate 
is then resisted on the grounds that the claim was not made within 
the required time and that such making was a condition precedent 
to the arbitration. The decisions are hopelessly in conflict, some 
holding that this is a matter for the arbitrators and not the court 
to pass on,” others that the court must decide that the condition 
was fulfilled before arbitration can be ordered.” Here again the 
renvoi analogy presents itself. So much hardship has been worked 
in England by this type of provision that the Report of the Com- 
mittee on Arbitrations presented by the Lord High Chancellor to 
Parliament in 1927 suggested that judges be allowed to disregard 
these clauses and permit buyers to go to arbitration when they 
worked obvious and unfair hardships on them.” A recent Mas- 
sachusetts case held that while failure to make a claim within the 
time limit might bar the right to arbitration, a suit might never- 
theless be brought.”* Either the Massachusetts or English solu- 
tion would be satisfactory, but the confused state of the law in 
New York places an easy technical defense at the disposal of the 
seller who has inserted a “ claims clause ” in his order forms, and 
should be corrected. 

One concrete result of the Draft State Act has been the frequent 
insertion of arbitration clauses in “ take it or leave it ” contracts 
containing provisions no court would enforce but which arbitrators 
invariably do.* Standardized order blanks used in business deal- 
ings with small buyers or housewives frequently contain arbitration 





70 Matter of Werk, N. Y. L. J., May 12, 1925, at 592; In re Baskin, N. Y. L. J., 
July 30, 1929, at 1876. 

71 Matter of Greenstien v. Buchsbaum, N. Y. L. J., Aug. 3, 1925, at 1562; 
Matter of Robertson Leather Co., Inc., Aug. 8, 1929, at 1966. 

72 REPORT OF COMMITTEE ON THE LAW OF ARBITRATION (1927) 15. 

73 Agoos Kid Co., Inc. v. Blumenthal Import Corp., 184 N. E. 279 (Mass. 1932). 

74 This statement could be verified by actual arbitration cases, but such in- 
formation has been gained from private records and attendance at hearings; and 
unfortunately such records are not available for publication. An instance of the 
use of what the courts considered an unfair arbitration agreement may be found 
in Paramount Famous Lasky Corp. v. United States, 282 U. S. 30 (1930); cf. 
Paramount Famous Lasky Corp. v. National Theatres Corp., 49 F.(2d) 64 
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clauses, and the unsuspecting small buyer or housewife signs the 
contract and is taken advantage of as a result. The courts gen- 
erally hold that the making of the contract is not in issue and order 
arbitration to proceed,”° thoug!: occasionally a court will balk and 
refuse to do so."*° Goodman & Theise, Inc. v. Zala, in ordering 
arbitration on such a clause, states: ‘‘ Experience indicates that a 
merchant actuated by the ordinary consideration of business would 
undoubtedly acquaint himself therewith.” “’ But suppose the 
respondent were not a merchant, or the clause was suddenly in- 
serted in an order form used for a long time without notice? A 
fair solution of the problem would seem to be to try the issue of 
whether the respondent knew of the existence of the clause, or 
should have, in the exercise of reasonable caution, before ordering 
arbitration.”* It is certain that the popularity and usefulness of 
arbitration will not be increased by enforcing surreptitiously in- 
serted arbitration clauses against innocent parties. 

There has been such boldness in insisting that arbitration be 
held at all events that the recently enacted Ohio arbitration stat- 
ute *° provides that an agreement to arbitrate-in a specific county 
in Ohio confers irrevocable jurisdiction on the courts of that county 
to order arbitration to proceed, and in addition to confirm an award 
rendered as a result of such arbitration. A business house in 
Cincinnati, for example, might have a clause in its contract calling 
for arbitration in Cincinnati, Hamilton County, sell goods to a 
merchant in Colorado, and when a dispute arose, compel arbitra- 
tion in Cincinnati, without service of process, have the award like- 





(C. C. A. 4th, 1931); Universal Film Exchanges v. West, 163 Miss. 272, 142 
So. 293 (1932). 

7 Vulcan Foreign Commerce Corp. v. Verhoog, N. Y. L. J., Aug. 1, 1924, at 
1481; Matter of Shepard & Morse Lumber Co., N. Y. L. J., July 29, 1925, at 1520. 

76 In re Liberty Corrugated Box Co. Inc., N. Y. L. J., Jan. 31, 1931, at 2215. 

77 N. Y. L. J., Aug. 15, 1928, at 1986. 

78 The former course was pursued in Matter of Palmer & Pierce, 195 App. 
Div. 523, 525, 186 N. Y. Supp. 369, 370 (1921), a case complicated by agency 
questions where the court stated: “It may be that upon the trial it will be found 
that the appellant was ignorant of the marginal reference to arbitration, and that 
the broker, although authorized to sign the memorandum notes, was not em- 
powered by trade usage or expressly to include an arbitration clause in the 
memorandum.” See also Matter of Edward Jordan v. Kiel Co., 202 App. Div. 
211, 195 N. Y. Supp. 106 (1922). 

79 On1o Gen. Cope (Page, 1932) § 12148-8. Cf. Sturges & Burn Mfg. Co. v. 
Unit Construction Co., 207 Ill. App. 74 (1917). 
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wise confirmed, and obtain an unimpeachable judgment thereon. 
The defendant in Colorado is powerless to prevent this happening, 
unless he wishes to incur the expense of coming to Ohio to defend 
a proceeding — not on the merits of his claim — but on the order 
for arbitration, and then later, if defeated, to defend an arbitration 
there. The unfairness of this is obvious. When “ take it or leave 
it ” contracts and standardized order forms, which anyone with the 
slightest business experience knows are signed without being read, 
contain an arbitration clause, it should not be enforced against 
the recipient of the contract. This solution has been proposed in 
England * and it should be adopted here. 

Instead of confining themselves to the real merits and equities of 
compelling arbitration, the courts are forced to technicalities to 
do justice. The most often used excuse to defeat a motion to 
compel is that the dispute does not fall within the. scope of the 
arbitration clause. The clauses are very strictly construed.“’ We 
cannot in a short paper of this sort discuss the cases, but our fuller 
study will present as weird a tale of judicial construction of docu- 
ments as exists in the history of our law.*? 

Thus, for example, in Marchant v. Mead-Morrison Mfg. Co.,** 


despite a seemingly broad arbitration clause, the arbitrators were 
held to have the power to determine liability, but not to determine 





80 “No party shall be entitled to rely against the wishes of his opponent on 
an arbitration clause upon which the former insists as part of the standard con- 
tract on which he transacts business.” Nordon, Arbitration (1926) 162 L. T. 262. 

81 Matter of General Silk Importing Co., 200 App. Div. 786, 194 N. Y. Supp. 
15 (1922), aff'd, 234 N. Y. 513, 138 N. E. 427 (1922). But cf. Matter of White, 
N. Y. L. J., Sept. 10, 1925, at 1865: “ While the question ... to invoke the 
arbitration clause so as to bring in this controversy may be technically close, the 
agreement for arbitration is to be given effect in the more liberal sense as tending 
to accomplish a complete and final settlement of all existing controversies.” Un- 
fortunately this lower court decision is not law. 

82 Cf., e.g., Young v. Crescent Development Co., 240 N. Y. 244, 148 N. E. 
510 (1925) ; Smith Fireproof Construction Co. v. Thompson-Starrett Co., 247 N. Y. 
277, 160 N. E. 369 (1928); Matter of Marchant v. Mead-Morrison Mfg. Co., 
252 N. Y. 284, 169 N. E. 386 (1929); Matter of General Footwear Corp. v. 
Lawrence Leather Co., 252 N. Y. 577, 170 N. E. 149 (1929) ; Collishaw v. Kroeger, 
211 App. Div. 809 (1924). 

83 252 N. Y. 284, 169 N. E. 386 (1929). Other phases of the same case can be 
found in 215 App. Div. 759, 212 N. Y. Supp. 869 (1925); 7 F.(2d) 511 (S. D. N. Y. 
1925); 11 F.(2d) 368 (C. C. A. 2d, 1926); 226 App. Div. 397, 235 N. Y. Supp. 370 
(1929); 253 N. Y. 534 (1930); 282 U. S. 808 (1930). These decisions concerned 
the merits of the arbitration. After that, the parties were allowed to go to law. 
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damages; and thus, after a six-year delay, arbitration proved 
nothing but the basis of another lawsuit. Because of the narrow 
construction placed on these clauses by the courts, it is possible, in 
the event that three or four disputes arise under the same con- 
tract, for the court to order arbitration on some of them and 
tell the parties to seek redress in the courts on the remainder.** 
We thus have the spectacle of a lawsuit and an arbitration 
proceeding simultaneously deciding disputes arising out of the 
same contract.** 

Courts in states where arbitration agreements are not the subject 
of mandatory specific performance are certainly much more liberal 
in their interpretation of them than in the Draft Act states.** 
Naturally enough, for they are not compelled to use strained con- 
structions in order to hold to well-established rules of equity. As 
a result of the narrow Draft Act rulings, the American Arbitration 
Association recommends the use of a clause so broad in its nature 
that it will cover any possible controversy or dispute arising out 
of or in connection with the contract or the breach thereof.*’ This, 





84 See, e.g., Smith Fireproof Construction Co. v. Thompson-Starrett Co., 247 
N. Y. 277, 160 N. E. 369 (1928). 

85 A fair solution would seem to be for the court to delay taking action on the 
motion to compel and give the parties time to see if they could not agree to submit 
all disputes to arbitration. If they could not thus agree, it would seem wise to 
allow the entire dispute to be settled in court, except in unusual cases where very 
strong reasons could be presented for the holding of arbitration with respect to the 
issues to which it applied, or where the arbitration is to be had only for the deter- 
mination of fact in complicated business situations. Cf. Locus Ponetentiae in Ar- 
bitrations (1929) 167 L. T. 430. 

86 Cf., e.g., J. H. Leavenworth & Sons, Inc. v. Kimble, 157 Miss. 462, 467-68, 
128 So. 354, 356 (1930). ‘We add a quotation taken from the recent case of 
Rayl v. Thurman (Miss.), 125 So. 912, 914: ‘And, since parties must be pre- 
sumed to have acted in good faith—and in a matter of this kind they will not 
be heard to aver to the contrary —it must be held that in the submission they 
assented to that which would make the submission valid.’ To which we now 
add, further, that in a submission to arbitration, the intent of the parties in mak- 
ing the submission must be construed as such that it is possible for the arbitrators 
to act justly within the terms of the submission, and as to this also, the parties 
will not be heard to say to the contrary.” 

87 “ Any controversy or claim arising out of or relating to this contract or 
the breach thereof, shall be settled by arbitration, in accordance with the rules 
then obtaining, of the American Arbitration Association, and judgment upon the 
award rendered may be entered in the highest court of the forum, state or 
federal, having jurisdiction.” See Cope oF ARBITRATION: PRACTISE AND PROCEDURE 
(1931) 46, 205. 
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to be sure, will assure arbitration in all events, but it will provide 
arbitration in many types of disputes for which it is not the best 
fitted. Unless one is particularly well versed with the vicissitudes 
which any particular contract is likely to encounter, it is dangerous 
to place an absolute general arbitration clause in it. For this 
reason, many authorities recommend a limited arbitration 
clause,** and others recommend no arbitration clause at all.*° The 
court rulings make the choice of method difficult. 

The effect of the mandatory enforcement provisions of the Draft 
Act does not seem to have justified its passage. Instead of thrust- 
ing a “ duty to enforce ” °° all arbitration agreements on the courts, 
the arbitration statute should grant the power to enforce arbitra- 
tion clauses in the proper case — but the plaintiff might well have 
to show an irreparable loss to him in the event that the contract to 
arbitrate is not specifically enforced before his petition to compel 
would be granted; and the defendant should certainly be able to 
defeat a motion to compel by showing the impracticability or in- 
justice of granting the motion.” Of course, we do not propose to 
revert to the absolute revocability of the old common law. For 
example, we would not allow a party to revoke after an arbitration 
were already in progress and he had surmised the award was going 





88 See (1929) 31 REPORTS OF THE ASSOCIATION OF THE Bar OF THE CiTy OF NEW 
York 275. The various trade associations are fairly equally divided in their recom- 
mendations of general or limited clauses. See YEAR Book oF COMMERCIAL ARBITRA- 
TION (1927). It is certain that a limited arbitration clause has a better chance of 
enforcement in states which do not have the Draft Act. 

89 Cf, Magrish, Commercial Arbitration (1932) 38 Onto L. Rep. 188. 

90 Cf. Berkovitz v. Arbib & Houlberg, 230 N. Y. 261, 130 N. E. 288 (1921). 

91 As in other fields of law the court should be allowed to decide the question by 
balancing convenience and expediency. In England, where the arbitration act does 
not provide for compelling arbitration, but only for the staying of an action brought 
in violation of the arbitration, the language is merely permissive. See Arbitration 
Act § 4, 52 & 53 Vict. c. 49 (1889) ; cf. Locus Peenetentiae in Arbitrations (1929) 167 
L. T. 430. Our viewpoint is best summarized by Lord Moulton in Bristol Corp. v. 
John Aird & Co., [1913] A. C. 241, 259: “ [The arbitration agreement] does not pre- 
vent the parties from coming to the court, but only gives the court power to refuse 
its assistance in proper cases. Therefore to say that if we refuse to stay an action we 
are not carrying out the bargain between the parties does not fairly describe the 
position. We are carrying out the bargain between the parties, because that bargain 
to substitute for the courts of the land a domestic tribunal was a bargain into which 
was written, by reason of existing legislation, the condition that it should only be 
enforced if the court thought it a proper case for its being so enforced” (italics 
inserted). The American act should be thus amended. 
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to be against him.*” A body of just law analogous to other sections 
of our equity jurisprudence would be thus built up, instead of the 
maze of technicalities herein presented, in which the courts are 
trying to escape this mandatory provision of the Draft Act. 

As it is now, any defendant can find a technical defense to an 
order compelling an arbitration and any arbitration clause can be 
dragged about in the courts and as much delay obtained as there 
is in normal law suits.** True arbitration is speedy, but the en- 
forcement of arbitration under the Draft Act is not speedy. True 
arbitration is private, but by specifically enforcing the arbitration 
agreement, and spreading the facts on the court record, the en- 
forcement under the Draft Act is not, by any stretch of the imagi- 
nation, maintaining the privacy of the proceeding. Arbitration is 
cheap, but the expense involved in enforcing arbitration agree- 
ments under the statutory process, robs it of its cheapness. Arbi- 
tration is friendly, but not when a court compels it. Arbitration is 
convenient, but there is no convenience about it when it is enforced 
under the Draft State Act. If the parties go through with an 
arbitration without being compelled to do so by a court order, it is 
an untold boom to the settlement of business disputes, but with a 
court order, it is an entirely different type of proceeding.** 

It is submitted that the provision of the Draft Act examined in 
this paper, as construed by the courts, builds up an unbusinesslike 
system of law, results in technicalities and uncertainties, and does 
not leave the party having the arbitration clause in his contract 
at all sure of his remedies. It may be objected that merely giving 
the courts the power to enforce an arbitration agreement would not 
make one’s remedies more certain, but in answer it can be said that 
nothing, outside of the proverbial “ death and taxes ”’ is certain, 
and the proposed solution would make an arbitration clause as 
enforceable as any other type of agreement which the parties can 
make. 

Our aim should be to encourage arbitration, to build up a sound, 
businesslike, substantive law to help it. The English, for example, 





92 Cf. Shroyer v. Bash, 57 Ind. 349 (1877); Jones v. Harris, 59 Miss. 214 
(1881) ; Crawford v. Orr, 84 N. C. 246 (1881). 

93 See Skeen, Book Review (1929) 17 Cavir. L. Rev. 191-92. See note 83, 
supra. 

94 See (1929) 17 Caxir. L. REv. 664. 
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are not worried about the courts enforcing arbitration agreements; 
they do not spend their time trying to make the law a big police- 
man to spank business men who, often for good reason, attempt 
to renege from an arbitration agreement. Rather, they are at- 
tempting to build up their substantive arbitration law in such a 
manner as to comply with the desires of business.*» How forcing 
a man to arbitrate in all cases will encourage the popularity or in- 
crease the usefulness of arbitration as a friendly businesslike 
method of settling disputes is difficult to imagine! 

It is impossible to propose changes for the entire Draft State Act 
by examination of one section of-it. It will be found that other 
sections are also open to severe objections.” We favor arbitration, 
but we do not favor mandatory specific enforcement of all arbitra- 
tion agreements. Years of experience proved why Madame Wag- 
ner should not be forced to sing — and the same compelling reasons 
exist here for not generally compelling arbitration, and the cases 
resulting from trying to do so are eloquent proof thereof. 

Let us give the business man a good arbitration law, based on 
the results of the workings of the Draft State Act and arbitrated 
cases. It is just possible that so far as specific enforcement of 
arbitration clauses is concerned, some modern lawyers may know 
more of the ancient common law than did Lord Coke when he 
decided Vynior’s Case,*’ but the spirit of the ancient venerable 
seer might mockingly remark that he subconsciously foresaw a bit 
more of the temper of modern business and the devices used by 
modern courts than to attempt to compel them to enforce specifi- 
cally every arbitration agreement. The paradoxical provision of 
the Draft State Act has defeated its very purpose. 


Philip G. Phillips. 


CAMBRIDGE, MASSACHUSETTS. 





95 See, e.g., REPORT OF COMMITTEE ON LAW OF ARBITRATION presented by 
Lord High Chancellor of Parliament, 1927, which is typical of English thought 
on the subject. 

96 See, e.g., SECOND REPORT OF THE Texas Civiy Jupiciat Councrit (1930) 
101-09, which scathingly condemns the Draft Act on sections not hereunder 
discussed. 

97 See note 9, supra. 
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CASUS AND FRUSTRATION IN ROMAN AND 
COMMON LAW 


|? Re thehes rena and Augustan Latin had no such word as impos- 
sibilis; * the idea could be expressed, apparently, only in 
Greek. The word came into use early in the Christian era, but, in 
the field of contract, it was applied only to initial impossibility. 
What we call supervening impossibility was, for the Romans, casus, 
and its effect in different transactions was not always the same. 
The Roman law of the Romans, unlike the common law and un- 
like the various types of modern Roman law, had two systems of 
what may be loosely termed contractual obligation. Under the 
more ancient system, the remedies were stricti iuris; > under the 
other, the remedies were bonae fidei iudicia. All the obligations 
in the first class were unilateral. The typical case is stipulatio, 
a formal promise in which an obligation is imposed only on one 
party, the promisor. It is clear that if performance became impos- 
sible after the contract was made, without fault of the promisor, he 
was released from his obligation.* Most business relations, how- 
ever, are bilateral. Such a stipulatio would not ordinarily stand 
alone; there would usually be a counter stipulation. In such a 
case the question arises, what happens if one party is released by 
casus before anything has been done on either side? Must the 
other still perform? No text clearly gives the answer of the old 
Roman law. One text does declare, “ Sive ab initio sine causa 
promissum est, sive fuit causa promittendi quae finita est vel secuta 
non est, dicendum est condictioni locum fone”.* But that refers 
merely to non-performance and should not be confused with release 
by casus. The other party would still be bound and nothing in the 
texts indicates that there was equitable release by exceptio doli.° 
The release was of the party, no less and no more. Modern Roman 





1 Dic. 28. 7. 1. 20. pr. 

* This name was applied only late in the Empire. 

3 Dic. 45. 1. 23, 33, 37 et seq. # Dic. 12. 7. I, 2. 

5 Tf, as is sometimes held; sale was a simplification of two stipulations, this state 
of things might account for the odd rule that the risk passed to the buyer though 
there had been no transfer of ownership. 
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law, on the other hand, has no difficulty in relieving the other party, 
because stricti iuris obligatio is no part of its scheme. 

The same question arose directly in the condictiones, especially 
in the condictio ob rem dati, Justinian’s condictio causa data causa 
non secuta. In the Roman legal system, these condictiones had 
a special function. Condictio was a civil law remedy and the appli- 
cations of it with which we are concerned were designed to provide 
restitution in certain cases of unjustified acquisition. The typical 
case is condictio indebiti, an action for the recovery of property 
handed over under the erroneous belief that it was due. But cer- 
tain cases have a clearer relation to contract. In classical law an 
agreement as such was not a contract; it was enforceable only if 
it was in a certain form, or if it was one of those bargains made 
binding by the delivery of the subject matter,° or if it was one of 
a small group of bargains of the highest commercial importance 
in which mere consent formed a contract.’ Although these groups 
doubtless covered most of the ground, many dealings were not 
provided for. Consequently, at least the earlier classical law 
afforded no means of enforcing agreements for mutual services, 
exchange,* and similar transactions. To remove the grave injus- 
tice to the party who had performed which arose from his inability 
to compel counter-performance, the civil law provided condictio 
ob rem dati, by which that party, if he could not enforce the bar- 
gain, could at least recover what he had given. This created a civil 
unilateral obligation to perform,’ analogous to that under stipu- 
latio. We should thus expect that here, as there, however unfair it 
may appear, casus would relieve the receiver, and, since this was 
release and no more, the receiver would be under no obligation to 
restore what had been received. And so it is laid down in various 
texts.'° One case deserves special mention as it provides a close 
analogy to some common law cases which will be considered. A 
agreed to free a certain slave if B promised A a certain sum of 
money. The promise was given, but before any breach of the 
undertaking to liberate occurred, the slave died. The undertaking 





6 Loan, deposit, pledge. 7 Sale, hire, partnership, mandate. 

8 Sale in Roman law needed a money price. 

® Since the agreement was not legally enforceable, the first performance was 
made voluntarily rather than under obligation. 

10 C, 4. 6. 10; Dre. 12. 4. 3. 3, 4; &. t. 5. 2, 4.3 W. t. 19. 5. 5. 1 eb seq. 
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to pay continued to be binding.’ But this rule of mere release 
by casus is not uncontradicted; the exact opposite is laid down in 
a typical case of exchange.'’ And, there are several cases in which 
recovery from the receiver was expressly allowed.’ In most of 
the latter, however, the texts deal with a promise of dos where the 
marriage becomes impossible; and benigniores solutions are com- 
mon in relation to dos, or to donatio sub modo, where the transfer 
is often conditional. The weight of the texts, at least in commer- 
cial cases, is heavily against recovery from the recipient of per- 
formance upon release by casus. 

The conflict has been noted by many writers and disposed of 
variously, especially by the Pandectists. For pure Roman law it 
is not necessary to state their views.. The matter is unimportant in 
Pandektenrecht. This contains what is substantially only one sys- 
tem of contract and the real field of condictio ob rem dati no longer 
exists. Bonae fidei notions have practically ousted those of stric- 
tum ius. Thus Dernburg ignores the numerous retention texts 
altogether. Girard, discussing the matter from the point of view of 
pure Roman law, holds that the right of retention is a late reading 
into an action which really lay for enrichment of the contract 
notion relating to stipulatio, with which it had nothing to do.“ 
However, in the Roman law, in view of the dispute in Dig. 12. 4. 
3. 5, 7 and of the language in Dig. 12. 4. 5, pr.,’° where the 
original part seems to allow retention by the receiver and an in- 
terpolation to refuse it, and in view of the fact that a sharp distinc- 
tion between contract as an actionable agreement and other forms 
of non-delictal liability is not early, it seems much more probable 
that retention was the general rule for stricti iuris unilateral obli- 
gations, the other being equitable relaxation, only sporadically 
applied, especially in non-commercial cases. As a strict rule of 
civil law, retention is intelligible, but it is opposed to the general 
spirit of later law. In any case, the point to be borne in mind is 
that though the right of retention is dominant in the texts, it applies 
only in the field of stricti iuris relations and especially in that of 





11 Dic. 12. 4. 3. 4. 

12 Dic. 12. 4. 16. The text is a puzzling one in many ways and has been much 
discussed. In Dic. 12. 4. 3. 7 Celsus pater and filius disagree on the point involved. 

13 Dic. 12. 7. 5.; h. t. 27. 6. 4 (arg.); h. t. 39. 5: 2. 7 et seq. 

14 PANDEKTEN (7th ed.) § 142; Grrarp, MANUEL (8th ed. 1929) 631. 

15 See note 12, supra. 
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condictio ob rem dati. It is important to remember that the latter 
was merely a means of recovering what had been given under an 
unenforceable agreement, where the other party failed to render 
counter-performance. 

Similar questions were presented to the Judicial Committee of 
the Privy Council in Cantiare San Rocco v. Clyde Shipbuilding 
Co.'* Scots law and not the common law governed in that case. 
An Austrian company paid a deposit on an order for a set of marine 
engines to be made in Scotland and to be delivered on board ship 
there. The outbreak of war made delivery impossible. It was 
agreed that this did not merely suspend but ended the contract. 
An action was brought for the recovery of the deposit, and it was 
successful. This was no doubt good Scots law, as well as good 
sense. Scots law is ultimately based upon Roman law and the 
court also considered the case from that point of view. Here the 
arguments of counsel adopted by the court do not seem equally 
satisfactory. Counsel brought the case into the field of condictio 
and the court accepted this. The law of condictio, however, was 
not stated as it appears in the Roman law but as it appears in the 
majority of the classical treatises on Scots law and, to some extent, 
as it is found in the works of the Pandectisten, in which it is of 
small importance because of the changed conception of contract, 
and from which, as we have seen, the harsh rule of retention has 
almost disappeared.’ True, a passage from Erskine,** different 
from the other Scots writers and stating the rule of retention, was 
cited by the court, but it was treated either as an error by Erskine 
or as having some obscure field of application with which it was 
not necessary to deal. Yet, it is clear that Erskine stated the 
Roman rule more accurately than did the other Scots authorities 
whom the court accepted.’® Reference was made, with obvious dis- 
approval, to Chandler v. Webster *° to which we shall recur. 





16 [1924] A. C. 226. 

17 See note 14, supra, and accompanying text. 

18 Inst. ITI, 1, ro. 

19 Counsel also cited, inter alia, BUCKLAND, TEXTBOOK OF ROMAN Law 542. 
At this place the general rule of return on failure of counter-performance is stated 
in connection with condictio sine causa. But counsel failed to cite the preceding 
page dealing ex professo with condictio ob rem dati, where attention is called to © 
the texts authorizing retention; or Grrarp, MANvuEt (7th ed.) 625, where texts 
having a similar purport are emphasized. 20 [1904] 1 K. B. 493. 
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The case was, however, rightly decided on Roman principles, 
for the rigid rules of condictio had nothing to do with the matter. 
Different contracts in Roman law had their own rules. Condictio 
ob rem dati was a stricti iuris remedy for certain cases which did 
not come into the field of any recognized contract. It was a means 
of undoing what had been done where there was no better remedy. 
That was not the case here. A contract to make and supply goods 
was, at least as early as Gaius,”’ an agreement for the sale of goods. 
Gaius does tell us that there had been doubt whether the transac- 
tion was a sale or a hire of services, but the doubt was even then 
obsolete and was, for the present purpose, indifferent. According 
to the common law, as understood on both sides of the Atlantic, if 
I hire a house and it is accidentally destroyed, I must, in the ab- 
sence of express covenant, continue to pay rent; the landlord does 
not contract to keep me supplied with a house. In Rome — and in 
Scotland — no further rent would be due in such circumstances; 
and I could recover what I had paid in advance. So also if floods 
prevented me from gathering crops from the land.*” There was 
no rule making the loss “lie where it falls”. In hire of service, 
which the Cantiare case would be if hire at all, the texts are less 
specific; yet it seems clear that if casus prevents completion of an 
indivisible job, the risk is on the person who undertook the work.”* 
There can be no difference of principle in the matter between hire 
of a thing and of a service. 

But the transaction in the Cantiare case was that of sale. Some 
modern civilians argue from the language of some texts * that 
there is not a sale unless the material belonged to the vendor. This 
distinction is unpractical, for no one knows out of what material 
the goldsmith will make the ring or the engineer the engines. And 
it seems clear that the language relied upon is only meant to declare 
that the transaction is not a sale if the orderor supplies the ma- 
terials, as appears in another place where the rule is expressed in 
this way.”> In cases of sale, so far as is necessary for the decision 
of the case being considered, the rule in Roman law is clear. Where 





to 


1 Gatus 3. 147; see Dic. 18. 1. 20, 65; h. t. 19. 2. 2. 1. 
Dic. 19. 2. 19. 6; hk. t. 15. 2, 3; h. t. 30. 1. 

BucKLAND, TEXTBOOK OF Roman Law (2d ed. 1932) 505. 
4 Gatus 3. 147; INsT. 3. 23. 4; Dic. 18. 1. 65. 

5 Dic. 18. 1. 20, 
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the goods are not yet in a deliverable state, the risk is on the 
vendor.*® That the buyer could recover what he had paid in ad- 
vance could be inferred from the rule in hire; and this is what is 
indicated by other texts where supervening impossibility made a 
sale void and the buyer was allowed to recover what he paid.*” It 
is always a question of bona fides ** and the incidence of the risks. 
Bona fides in Roman law is not quite a simple notion. It must not 
be understood to mean simply good faith, absence of fraud. It 
covers this, but it includes much more. It may be roughly de- 
scribed as behaving, as in the given circumstances, a gentleman 
would behave. The rule stated in condictio ob rem dati is not an 
exception to this. The first performance is not made under any 
obligation; no obligation arises until this performance, and even 
then, the only question with which condictio is concerned is the 
obligation on the receiver of the performance to return, and from 
this he may be released by casus. The ideas appropriate to sale 
and hire are not relevant to condictio ob rem dati. 

The Cantiare case may be compared with Logan v. Le Mesu- 
rier,”® an appeal from the Province of Lower Canada. There was 
a contract for the sale of lumber. Before it was in a deliverable 
state it was destroyed. The price paid was held to be recoverable. 
Lord Brougham observed that the old French law, grounded on the 
civil law, “ is, in substance, the same with our own ”’.*° It may be 
said that in the Cantiare case the Judical Committee was apply- 
ing, not the Roman law of the Romans, but the Roman law of such 
modern Pandectists as Dernburg, who ignores release by casus.” 
That would make the decision sound if considered from the point 





26 The principal text is Dic. 18: 6. 8. 

27 Dic. 19. 1. 50; see also Dic. 12. 7. 2. 

28 See Buckland (1932) 48 L. Q. REv. 227. 

29 6 Moo. P. C. 116 (1847). 

30 Jd. at 131. One text, Dic. 19. 2. 88, would justify this decision without refer- 
ence to the fact that the goods were not yet in a deliverable state. There a sale 
of land was agreed and the price paid, but, before delivery, the land was publicatus. 
The text says that the vendor must refund the price received. If the publicatio was 
the fault of the vendor, the text proves nothing; there is a breach of contract. But 
even in the case where he was not to blame, the text conflicts so directly with the 
rule that risks passed, though ownership had not, as soon as there was an uncondi- 
tional sale of an individualized thing (Dic. 19. 6. 8 pr. et seg.) that we cannot lay 
stress on it. 

31 See note 14, supra. 
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of view of the modernized condictio, but the committee did not 
purport to be applying this system; and it would not make the 
condictio applicable.** ‘The modernus usus has made many 
changes, but it has not abolished the contracts of sale and hire. 

In the Cantiare case, there is no direct comparison of the Roman 
law and the common law; it was a question of Scots law. But the 
case does illustrate how the Romans dealt with casus in sale and 
hire. We can now compare that method with the common-law 
way of dealing with the problem. The real starting point is the 
Coronation Cases, of which the most important are Krell v. 
Henry * and Chandler v. Webster.** Attention should, however, 
be first directed to the earlier case of Taylor v. Caldwell.** A room 
was hired for a certain purpose, but it was destroyed by fire before 
the day of use. In an action by the hirers for breach of contract, 
the court held that the continued existence of the room was an 
implied term in the contract. Hence, the owners were not liable 
for failure to perform and the agreed price need not be paid; in- 
deed, it was not claimed. Blackburn, J., said that in circumstances 
such as these “ both parties are excused.” ** This is not the 
Roman rule, whereby casus merely releases; if it were, the price for 
hire would still be due. Casus in the Roman law was essentially 
unilateral in its effect. If both parties are relieved by casus, it is 
only where the casus makes both performances impossible. That 
the other party is also released in most bonae fidei contracts rests 
not upon release by casus but on the very different principle that, 
ex fide bona, a party ought not to be called upon to pay for a 
service he has not had. 

In Taylor v. Caldwell, the court reasoned that the contract con- 
tained an implied condition, namely, the continued existence of 
the room. This condition failing, there was no contract and no 
liability on either side. Nothing had been paid, and the hire was 
not payable until the day of use. If there had been a deposit, on 
this reasoning it ought to have been recoverable, subject to adjust- 
ment, and probably would have been, though later cases take a 





32 The note on the Cantiare case in (1925) 2 CAMBRIDGE L. J. 315, is a sound 
criticism of the judgments from the point of view of the condictio, but as it does 
not advert to the question whether the condictio applies, it hardly does justice to the 
actual decision. 

83 [1903] 2 K. B. 740. 35 3 B. & S. 826 (1863). 

84 [1904] 1 K. B. 493. 36 Jd. at 840. 
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different line. There was no necessity for appealing to Roman law. 
However, the court said that Roman law, though not binding, was 
helpful in such matters and observed that by that law, casus re- 
leased. For this, texts were cited which were only on stricti iuris 
unilateral relations.** The court failed to realize that these texts 
had nothing at all to do with a bilateral bonae fidei contract of 
hire such as the case being considered would have been. Texts on 
bilateral bonae fidei contracts of hire, as we have seen,** would 
have been better authority for the actual decision. 

The court also cited Pothier on Sale.*® This reference is perhaps 
more in point, even though sale is not hire. Pothier gives the rule 
that if a thing ceases to exist by casus, the vendor is discharged. 
He treats this is an example of the general principle that casus 
discharged all liability for a certum corpus. This is only a gloss on 
the Roman law. The system of contract laid down by Pothier was 
unitary and fused the notion of release by casus with respect to 
stricti iuris obligations with the law of sale. Pothier’s certum 
corpus is not the Roman certum. The contract of sale did not in 
the Roman law create an obligation for a certum. The court failed 
to note that, on such facts, the buyer was not released. In view 
of this illustration from Pothier, the court’s decision that both 
parties in Taylor v. Caldwell were released is a little surprising, 
even though just in itself and consistent with the court’s earlier rea- 
soning. The court might have distinguished the Pothier illustra- 
tion by observing that the continuing liability of the buyer was a 
special rule in sale, not applicable to a contract of hire, such as 
was the case before it; *° and that the same result would be reached 
by the Roman law on a very different principle having a wider 
basis. In Roman law, there was no question of an implied agree- 
ment deducible from the circumstances; casus, rendering perform- 
ance impossible, released the party whose performance was im- 
possible and entitled the other, on grounds of bona fides, to recover 
anything he had paid for the performance which had become im- 
possible. The agreement would not necessarily, however, be 
avoided ab initio, as it was in Taylor v. Caldwell. 





87 Dic. 45. I. 23, 33. 

88 See pp. 1285-86, supra. 

89 (1839) pt. 4, § 307 et seq.; pt. 2, c. 1. § 1, art. 4.1. 

40 The court said there was no letting, but meant only that no estate was created. 
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In Stubbs v. Holywell,** an engineer was employed to direct the 
construction of a railway, which was to be completed within fifteen 
months, for which he was to be paid five hundred pounds in five 
quarterly instalments. He died before the job was completed. 
The railway contended that the decedent’s representatives could 
not claim the two quarters’ salary then due, except possibly on a 
quantum meruit as to which there might be defenses, since it was 
an indivisible contract. The court took the rational view that it 
was not an indivisible contract, like a job at a fixed sum, and held 
the representatives were entitled to recover. The case made no 
reference to Roman law or to Taylor v. Caldwell. Once or twice 
a statement appears declaring that the contract was conditional 
upon his survival, but that is only a way of putting the fact that 
the contract was for personal service. 

Although the headnote, based on the judgment of Chief Baron 
Kelly speaks of the rescission of the contract as not having taken 
away “a right of action which has already vested ”’, the other judg- 
ments rest on payment for work “ actually executed ” * or “ work 
actually done”’.** The case decides simply that in a divisible con- 
tract the work actually done must be paid for. Nothing appears 
in the case to justify the use made of it in later cases. Likewise, 
Appleby v. Myers ** merely decided that from the terms of the 
contract the job was indivisible, so that nothing was due thereon 
until it was completed. Yet this case also is erroneously invoked 
in subsequent cases. Thus, in Blakeley v. Muller,** the plaintiff 
had hired and paid for seats from which to witness the coronation 
procession of King Edward VII. When the procession was aban- 
doned, the plaintiff sued to recover the money paid. The Court of 
Appeal held that there could be no recovery. Lord Alverstone 
said that the claim was contrary to Appleby v. Myers, and, whether 
it was or was not, it was unjust. 





41 L. R. 2 Ex. 311 (1867). 

42“ |. the fact of his death can have nothing whatever to do with the pay- 
ment due for what has been done — with what has been actually earned by the 
deceased... . He [the representative] can recover the stipulated price, due to 
the deceased when he died, of the work the deceased had actually executed ”. 
L. R. 2 Ex. 311, 314 (1867), per Martin, B. 

43 Jd. at 315, per Channell, B. 

44 LL. R.2C. P. 651 (1867). 

45 88 L. T. R. 90 (K. B. 1903). 
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It is difficult to perceive how the case is covered by Appleby v. 
Myers, which was merely a claim for personal services which had 
not been rendered. Roman law in the same way placed the risk 
in an indivisible job prima facie on the person who undertook the 
work,** and, for that reason, would allow recovery of any money 
paid by the employer. Baron Channel said obiter in Blakeley v. 
Muller that if money had been payable before the abandonment of 
the contract and was not paid, it could still be claimed, a statement 
of the “ rights accrued ” doctrine which was subsequently applied 
to the facts in Chandler v. Webster. For the moment it is enough 
to say that no obvious reason appears why the mere accrual of 
the right should save this particular claim from the general wreck. 

In these Coronation Cases the situation is not exactly the same 
as in such cases as Taylor v. Caldwell. There is no real impossi- 
bility; the agreement can be literally fulfilled. The hirer can use 
the seats but will see no show. But the whole intent of the trans- 
action is frustrated. It is not like hire where floods prevent ap- 
proach, so that the tenant cannot cultivate or the owner give access, 
both of which are obligations, at least in Roman law. The courts, 
however, treat these cases of frustration as cases of supervening 
impossibility. It may be difficult to draw the line. Professor 
Williston defines the cases as those in which “ there has been for- 
tuitous destruction of value or performance.” He adds, “. . . it 
seems clear that a promise would not be discharged because the 
performance promised in return had lost value because of super- 
vening fortuitous circumstances, unless these circumstances clearly 
or quite completely destroyed the purpose of the bargain.” *’ 
“ Purpose ” no doubt means “ purpose contemplated by both par- 
ties ”, but even so, there might be difficult cases. In Jnternational 
Paper Co. v. Rockefeller,** there was a contract to supply lumber. 
When the woods from which the parties intended the lumber to 
come was destroyed the defendant was excused from “ further per- 
formance ” on account of the terms of the contract in connection 
with the known facts. It was hardly a question of purpose. But 
this is not really a case of release by casus; there is an implied 
condition. It is an application of Taylor v. Caldwell. But the 





46 See BUCKLAND, op. cit. supra note 23, at 506. 
47 See 3 Wiitiston, Contracts (2d ed. 1924) § 1955. 
48 161 App. Div. 180, 146 N. Y. Supp. 371 (1914). 
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exact position of the line between supervening impossibility and 
frustration is unimportant. It may be taken that on both sides of 
the Atlantic there are cases in which frustration is assimilated to 
supervening impossibility, and in all probability the Roman law- 
yers would have taken the same line. 

In Krell v. Henry,*® Henry hired seats from Krell to view the 
coronation procession. Nothing was said as to when the money 
was to be paid, but Henry gave Krell a deposit. When the pro- 
cession was abandoned, Krell sued Henry for the unpaid balance. 
No recovery was allowed. The court declared that it was follow- 
ing Taylor v. Caldwell and observed that the facts did not bring 
the case within the limitation imposed by Stubbs v. Holywell. We 
have already noted that the court in the latter case did not purport 
to limit or apply Taylor v. Caldwell. Neither release by casus 
nor implied condition is necessary to the decision in Stubbs v. Holy- 
well. Although the court in Krell v. Henry undoubtedly made a 
decision which is itself perfectly sound, it transformed the rule laid 
down in Stubbs v. Holywell — that in a divisible contract work 
done must be paid for — into the rule, suggested by language in 
earlier cases,”° that in a divisible contract “ subsequent impossi- 
bility does not affect rights already acquired.” ‘The court then 
proceeded to point out that the right to the balance of the hire had 
not accrued at the moment of the abandonment of the procession. 
At first sight this transformation seems much the same as the 
original rule, but in fact it means much more. If the parties in 
Stubbs v. Holywell had agreed that the payments should be made 
in advance and the engineer had died soon after the beginning of 
a quarter, could his representatives have claimed pay for that 
quarter? Nothing in Stubbs v. Holywell would support an af- 
firmative answer, but that would be the result of the accrued 
rights theory and it seems clear from Chandler v. Webster that 
the English courts are prepared to draw this conclusion. 

With respect to the deposit in Krell v. Henry, it seems also clear 
that the court would not have allowed the hirer to recover. Such 
a claim was originally made but was withdrawn in the Court of 
Appeal, no doubt because the chance of success was so small. It 
had already been rejected in Blakeley v. Muller and, in later days, 





49 [1903] 2 K. B. 740, decided in August. 
50 See p. 1289, supra. 
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it was again rejected in Lloyd Royal Belge Société v. Stathatos.™ 
In this last case, no part of the service had been rendered and, the 
contract being discharged for impossibility, it was held that an 
instalment already paid was not recoverable. The case is re- 
markable because a clause in the charterparty provided that 
money paid should be returned if performance became impossible 
in certain ways. But the court seems to have declared that, the 
whole contract being avoided, this clause went with it. Yet by 
saying in Chandler v. Webster that a payment already made could 
not be recovered where no condition could be implied that the 
money was to be returned if no procession took place, the court 
made possible the inference that recovery might sometimes be 
had. Why an implied term should have greater force than an 
express one is difficult to appreciate. - 

In Lumsden v. Barton,” decided while Krell v. Henry was still 
on appeal, the defendant undertook to furnish seats to view the 
procession and provide a lunch. Considerable expense was in- 
curred. On the abandonment of the procession, the hirer sued to 
recover an advance payment. Darling, J., held that the plain- 
tiff could not be entitled to all and he “ could not find any rule of 
law by which she could recover half ”.°* Whether recovery would 
have been allowed in the absence of expense is not clear.” Whin- 
cup v. Hughes °° does not afford any assistance here. In that case 
part of the service had been already actually rendered, and Bovill, 
C. J., said that the general rule of law was, that where a contract 
has been performed in part, no share of the money paid under 
such contract could be recovered back unless it was clearly sever- 
able.’ The case is no authority for Lumsden v. Barton, for there 

51 34 T. L. R. 70 (C. A. 1917). 

52 But see French Marine v. Compagnie Napolitaine, 27 Comm. Cas. 69, 96 
(1921). 

53 19 T. L. R. 53 (K. B. 1902). 

54 Id. at 54. 

55 In Civil Service Co-operative Soc. v. General Steam Navigation Co., [1903] 
2 K. B. 756, the doctrine is the same. In Herne Bay Steamboat Co. v. Hutton, 
[1903] 2 K. B. 683, Elliott v. Crutchley, [1903] 2 K. B. 476, and Victoria Seats 
Agency v. Paget, 19 T. L. R. 16 (K. B. 1902), there were special circumstances and 
terms which make the cases uninstructive to us. 

56 L. R.6C. P. 78 (1871). 

57 Brett, J. said much the same with a slight difference of emphasis, holding 
that nothing was recoverable “ where a sum of money has been paid for an entire 
consideration and there is only a partial failure of consideration”. Jd. at 86. 
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no part of the service had been actually rendered. As Professor 
Williston points out, expense incurred in acts of preparation has 
“ not generally been made the basis of decision ”’.** And it does 
not seem that the court in Whincup v. Hughes would have refused 
recovery of a payment made in advance for something clearly 
severable which had not been performed, or of the whole if no 
part of the service had been rendered. Lumsden v. Barton was a 
case of actual supervening impossibility.” 

The rules developed in these cases rest on the “ rights accrued ” 
notion for which Taylor v. Caldwell and Appleby v. Myers are 
cited, but which they cannot be said to justify. In Krell v. 
Henry, however, Roman law was also invoked. Roman law, as 
we have seen, would have dealt differently with the problem. 
Assuming that the Romans, like ourselves, would have equated 
casus and frustration, the hirer of property or the user thereof 
would not be liable for the hire if circumstances not imputable to 
him made enjoyment impossible, and he could recover payments 
made for the time when enjoyment was impossible. But it was not 
the Roman law of the Romans which the court called in aid. 
While in the Cantiare case the doctrines adopted by the Scots 
lawyers seem to have been those of the German Pandectists, the 
authority in Krell v. Henry is Pothier, whose system is different 
from both the Roman and the Pandectist. In 1802, in his great 
work on Obligations, systematizing developments in France, 
Pothier produced a unitary system of contract with the distinc- 
tions between stricti iuris and bonae fidei transactions suppressed, 
and a set of rules constructed by choosing what seemed to him 
good from both Roman systems. He laid it down that casus re- 
leased both parties absolutely. For Roman law that is misleading, 
at least if applied to mutual undertakings. It is not true for sale, 
and if the rules of hire give, at first sight, something like that result, 
this is due not to any doctrine of casus, but to the notion of bona 
fides. Pothier does not advert to the difficulties where one or more 
parties to the contract may have incurred expense, which really 
underlie the English decisions. The court properly rejected his 










58 3 Wirtiston, Contracts § 1954. 
59 See also St. Enoch Shipping Co. v. Phosphate Mining Co., [1918] 2 K. B. 
624, where there had been part performance. 

60 See p. 1289, supra. 
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limitation of casus to obliteration of certum corpus, which is not 
at all Roman.” But the fact that both parties were released from 
further performance was not, for the Romans, any reason for 
failing to refund what had proved not to be due; quite the con- 
trary. The formula in the claim for refund, in classical law, di- 
rected the iudex to order payment of whatever, ex fide bona, 
ought to be paid. Although the formula is gone under Justinian, 
the rule remains the same. On the face of the formula, the iudex 
would be authorized to allow for expense incurred; but the general 
effect of the few texts is that the other party was not responsible 
for expense from which he had derived no profit unless the deter- 
mination of the contract was due to his fault.” 

The other English case to be considered is Chandler v. Web- 
ster.°* Plaintiff hired a room to view the coronation procession, 
which did not take place. The court first refused to give recovery 
of a payment which had already been made, and then held that 
the balance was due. For the first part of the decision there was 
authority, namely, Blakeley v. Muller, in which money paid had 
been held to be irrecoverable. That case, in turn, was rested on 
Taylor v. Caldwell, which really provides no support, and on 
Appleby v. Myers, which does not seem applicable.** The court 
in Chandler v. Webster also cited Clark v. Lindsay, which held 
money paid irrecoverable by what appears to be a forced inter- 
pretation of the transaction. 

None of these cases, however, is authority for the second part 
of the decision which gives a claim for instalments not yet paid.*° 
Roman law was not utilized in Chandler v. Webster, except insofar 
as other cases discussing it were cited. The judgment of Collins, 
M. R., may be parily inspired by the doctrines of the condictio, 
but he distinguishes between payments which could have been 
claimed before counter-performance and those which could not. 
He says that the effect of Taylor v. Caldwell is not to wipe out the 
contract altogether but to release the parties from further per- 





61 See, e.g., Dic. 19. 2. 15, where it became impossible to cultivate the land. 

62 E.g., Dic. 19. 2. 9. 1, and h. t. 33. 

63 [1904] 1 K. B. 493. 

64 See p. 1290, supra. 

65 88 L. T. R. 198 (K. B. 1903). 

66 However, we have already noticed that so long before as Appleby v. Myers, 
Channell, B. had expressed obiter an opinion to this effect. See p. 1290, supra. 
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formance. Although this is not the language of the court in that : 
case, it might have been used if the fire had occurred after one | 
day’s use.** The interesting point is the extraordinary interpreta- 
tion given to the propositions that the parties are excused from 
further performance and that each party must rest where he is 
found to be. Collins, M. R., declared that on the terms of the 
contract, the unpaid money could have been claimed before the 
abandonment of the procession; nevertheless, he held that pay- 
ment of this money was not “ further performance” under the 
contract. He was led to this odd position by the false interpreta- 
tion put on Stubbs v. Holywell in Krell v. Henry. The former 
case merely decided that in a divisible contract the recipient must 
pay for services already rendered when circumstances terminated 
the contract. However, in later cases this is taken to mean that 4 
rights which have already accrued will not be disturbed, an inter- " 
pretation suggested by the language of one of the judges in Stubbs 
v. Holywell.’ The two propositions, that further performance 
cannot be claimed and that rights which have already accrued will 
not be disturbed, appear to be in fact inconsistent. If payment 
of the money is not further performance, it can hardly be per- 
formance at all, for it.certainly is not performance already made; 
if it is not performance at all, it is difficult to see on what ground 
it can possibly be claimed. Collins, M. R., said that one who had 
not paid when he ought to have paid could not be better off than 
he would have been if he had paid. Admitting the force of this 
argument, it is submitted that the root of the difficulty is the un- 
sound doctrine of Blakeley v. Muller, which is not warranted by 
Taylor v. Caldwell and Appleby v. Myers on which it purports 
to rest. There is nothing inevitable about the non-returnability 
of the money; and Professor Williston justly observes that the 
correct inference to be drawn from the proposition that such a 
person ought not to be better off, is not that he should have to 
pay but that previous payments should be refunded.”® The court 
refused to imply a condition that the money was to be returned if 





87 [1904] 1 K. B. 493, 499. 

68 Such a case would have been like Stubbs v. Holywell, where part of the 
services had already been rendered (see p. 1289, supra) and unlike the Coronation 
Cases where none of the service had been rendered though expense may have 
been incurred. 


69 See p. 1289, supra. 70 3 WiLListon, Contracts § 1954. 
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there was no procession; but it seems no more unreasonable to 
imply it here, where everyone knew that the money would not 
have been promised or paid except in expectation of a procession 
than it was in Taylor v. Caldwell. And we have already noted 
that a later case has said that even an express provision to that 
effect would not have altered the result." The real reason for the 
decision is quite different. It is intended to do rough justice, as 
Collins, M. R., called it. The other view, as Lord Alverstone had 
already said in Blakeley v. Muller, seemed unfair. The other 
party may have incurred expenses. But it is very rough justice 
indeed. He is to keep and claim the money because he may have 
incurred expense; he is to recover the whole of the agreed price 
without rendering any of the service, though in many cases he will 
have incurred no real expense; and, in any event, the expense in- 
curred will usually bear no real relation to the hire paid or 
promised. As limited by “rights already accrued ”’, this is in 
effect the harsh rule of the condictio, practically abandoned in 
modern Roman law by reason of its harshness and never ap- 
plicable to the contract of hire. In cases of hire, the Roman law, 
where no performance had been possible, gave recovery and barred 
claim for future payments; where there had been performance, 
the right of recovery was made to turn, not on the date at which 
the payment was due, which seems arbitrary, but on the extent 
to which the service had been rendered, which was the decision in 
Stubbs v. Holywell. 

Romer, L. J., agreed with the Master of the Rolls, saying that 
when the procession was declared off, the parties were thenceforth 
free of future liabilities. He attached the same meaning to 
“thenceforth ” as Collins, M. R., had given to “ future perform- 
ance”. This is perhaps a less questionable way of expressing the 
result. Romer, L. J., also said, 


“Except in cases where the contract can be treated as rescinded ad 
initio, any payment previously made, and any legal right previously 





71 Lloyd Royal Belge Société v. Stathatos, see p. 1292, supra. In French Marine 
v. Compagnie Napolitaine, 27 Comm. Cases 69, 94 (1921), Lord Parmoor stated and 
accepted the “rights accrued ” doctrine, but appeared to hold that the presence of 
a clause providing for rescission would have made a difference, and that the con- 
tract could never be rescinded ab initio unless a provision in the contract took care 
of this contingency. 
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accrued, according to the terms of the contract will not be disturbed. 
The present case appears to me to come within that proposition. I think 
the agreement here was such that when it turned out that the procession 
could not take place the result was that both parties were thenceforth free 
from other obligations under the contract. In my opinion it was not a 
contract which could then be treated as rescinded ab initio ”."? 


If we ask why, since no third person’s rights are affected, it is not 
easy to see the answer. The fact that the money had already been 
paid, or should have been, is no reason. Roman law saw no dif- 
ficulty, nor does our law of fraud in contract. One is inclined to 
read the observations as meaning that the contract cannot be 
rescinded ab initio because these payments are already made or 
due, and the payments cannot be reclaimed or refused because the 
contract cannot be rescinded ab initio. But, obviously, this circu- 
lar reasoning cannot be what is meant. There must be some other 
factor which makes the contract incapable of rescission ab initio; 
but what it is cannot be perceived. 

The Scots case of Penney v. Clyde Shipbuilding Co.” provides 
an interesting comment on these decisions. There an English 
concern agreed to build a ship for an Austrian firm. Payment 
was to be by instalments and the contract contained the usual 
clause providing that all materials, as incorporated in the vessel, 
should vest in the buyers. After £79,000 had been paid, war 
broke out. The ship was requisitioned by the Admiralty and com- 
pleted according to Admiralty instructions. A large sum repre- 
senting the value of the ship as taken over was paid by the 
Admiralty to the shipbuilders. The plaintiff, custodian of enemy 
property, claimed that £79,000 of this sum represented that in- 
terest in the ship which belonged to the Austrian firm and should 
be handed to him. The defendants, the shipbuilders, claimed 
that the parties were discharged from further performance and 
that the instalments paid should remain with them since the sale 
to the Admiralty was an entirely distinct transaction. The effect 
of this view would be, of course, to permit the defendants to keep 
both sums and to be paid twice. The court held that the £79,000, 
with some immaterial deductions, must be paid over to the cus- 
todian. Any other decision would have been intolerable, but the 





72 [1904] 1 K. B. at sor: 78 [1919] Sess. Cas. 363. 




















































































































1298 HARVARD LAW REVIEW 


case is interesting for what some members of the court said. 
Although English decisions are not binding in Scottish cases, the 
Lord Ordinary at the first hearing expressed the view that Krell 
v. Henry and Chandler v. Webster stated accurately the law ap- 
plicable to the case. While these cases were not mentioned in 
the judgments on appeal, all the judgments turned on the fact 
that property had vested in the Austrian firm. The question im- 
mediately arises whether they would have followed the recent 
English cases and allowed the shipbuilders to keep both sums 
of money if the contract had not contained the vesting clause, so 
that no vested right would have arisen which would not be dis- 
turbed. It seems hardly possible. At any rate, the Scots judges 
in the Cantiare case took a different and, it is submitted, a more 
reasonable view. 

The doctrines of Krell v. Henry and Chandler v. Webster do 
not seem to have been accepted across the Atlantic, at least so 
far as they concern cases of absolute failure of consideration on 
account of supervening impossibility or frustration. In the Ca- 
nadian case of Goulding v. Rabinovitch™ an option to purchase 
lands was rendered inoperative by expropriation. The trial judge 
treated the case as a complete failure of consideration and held 
that the price of the option was recoverable. This is contrary to 
the decisions we have been discussing and the learned judge ex- 
pressed surprise that in Krell v. Henry the claim for refund had 
been withdrawn, a surprise which was reasonable on principle but 
which ignored the decision in Blakeley v. Muller. On appeal, it 
was held that the money was not recoverable. Appleby v. Myers 
and Blakeley v. Muller were cited and the language of Lord 
Alverstone in the former case approved.” So far this looks like 
adoption of the recent English doctrine. However, the court 
went on to say that the case was not one involving complete failure 
of consideration, since the option was a thing of value which had 
already been received by the plaintiff. This attitude deprives 
the case of importance for our purpose. In the United States, 
the case of Alfred Marks Realty Co. v. Hotel Hermitage 
and the series of cases resulting from the abandonment of certain 





74 [1927] 3 D. L. R. 820. 
75 See also Lumsden v. Barton, 19 T. L. R. 53 (K. B. 1902). 
76 170 App. Div. 484, 156 N. Y. Supp. 179 (1915). 
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yacht races raised similar problems. In these cases there were con- 
tracts to pay for advertisement space in the program of races, the 
payment being due on publication. The races were abandoned 
on account of the war, but the program nevertheless was pub- 
lished and the price of the advertisement claimed. It was held 
that the money was not due. This looks at first sight like a re- 
jection of Chandler v. Webster. However, publication was not 
made until after the races had been abandoned, when the contract 
was at an end, so that performance had no significance. Professor 
Williston finds no support in any jurisdiction of the United States 
for the doctrine laid down in Krell v. Henry and Chandler v. 
Webster, where there has been a total failure of consideration 
through casus or frustration, nor does there seem to be any in 
cases decided since the publication of his treatise. Dow v. State 
Bank of Sleepy Eye™ is, so far as it goes, contrary to the English 
view. In Krause v. Crothersville,* the doctrine which lets the 
loss lie where it falls was stated, but was not material to the de- 
cision. In J. S. Potts Drug Co. v. Benedict,’® where a lease was 
assigned on a certain date but possession was to be given later 
and the premises were burnt down in the interval, it was held 
that the price was due. However, this was put on the simple 
ground that there was a complete transaction, a sale of personalty, 
by which the risks had passed. In the recent case of Raner v. 
Goldberg,®° premises were hired as a dance hall. Although a 
license known by both parties to be necessary could not be ob- . 
tained, so that the premises could not be used for the purpose 
contemplated by the parties, it was held that a deposit paid could 
not be recovered. Krell v. Henry was cited, but the ground of 
the decision was that on the facts the contract was not rescinded. 
Cases in which the impossibility or frustration arises after the 
service has been partially rendered, as to which there seems to 
be some inconsistency in the decisions on both sides of the At- 
lantic, are not within the scope of this article. But the case of 
Chicago Edison v. Huyett Mfg. Co.** is of interest for our pur- 





77 88 Minn. 355, 93 N. W. 121 (1903). 4 
78 162 Ind. 278, 70 N. E. 264 (1904). 4 
79 156 Cal. 322, 104 Pac. 432 (1909). 
80 244 N. Y. 438, 155 N. E. 733 (1927). 

81 167 Ill. 233, 47 N. E. 384 (1896). 
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pose. In that case, as in Appleby v. Myers, the contract was held 
indivisible and nothing recoverable for service already rendered 
when the impossibility supervened. The cou-t cited Pothier and 
a text ** which is concerned with the stricti iuris unilateral re- 
lation created by stipulatio; but, as in England, it was applied 
by the court to what seems to have been an agreement for the 
sale of personal property. In such a case the Roman law of 
sale would have given the same result. 

An Englishman may be excused if he has not found all that 
is relevant in the vast field of American case law. But this does 
not affect the main purpose of this article, which is to show that 
whatever the merits of the doctrines in the group of cases under 
consideration, and notwithstanding what was said in some of 
them, the Roman law cannot be made responsible for the rules 


laid down. 
W. W. Buckland. 


CAMBRIDGE, ENGLAND. 





82 Dic. 45. 1. 37. 








HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 

















SUBSCRIPTION PRICE $4.50 PER ANNUM ...... 75 CENTS PER NUMBER 








Editorial Board 


Davip L. Lanny, President James M. Irvine, Jr., Treasurer 
Ricoarp GUTHRIE PeEtTTINGILL, Note Isaac NEwTon PHELPS STOKES 2D, Case 























Editor Editor 
CHartes R. Kavurman, Legislation Wuutam B. Locxnart, Book Review : 
Editor Editor 
BERNARD D. BROEKER Rosert E. Kopp 
KENNETH C. Davis Jacos LEwITON i 
RicHarp H. DEMUTH Ray H. LinpMan a 
Joun F. Doortine, Jr. CuarteEs H. Livencoop, Jr. 
ArtHuR L. DoucaNn Ricuarp P. Lorrus 
MALVERN B. FINKELSTEIN KicHarp H. Merrick 
EvucENE E. Forp Emory T. NuNNELEY, JR. 
IrvING J. GALPEER GrorcE A. REILLY 
Harop B. Gross Davip RIESMAN, JR. 
RIcHARD S. GROSSMAN W. Crossy Roper, Jr. 
Hersert L. Hart Morris M. ScHNITZER 
Davin B. HEXTER Frep C. ScRIBNER, JR. 
Cartes A. Horsky BENJAMIN R. SHUTE 
Epcar H. Kent ALBERT L. SOLODAR 


Joun DeECAmMp STEPHENSON 








CONTRIBUTORS TO THE JUNE ISSUE 


RussE ut L. Post, A.B., Yale, 1927, LL.B., University of Virginia, 1930. 
Author of A Proper Supervision of Electric and Gas Utilities (1932) 19 VA. 
L. Rev. 23. Member of the New York Bar. 

CHarLes H. Wixtarp, A.B., Yale, 1926, LL.B., Harvard, 1929. Member 
of the New York Bar. 

Puiuip G. Puiiyips, A.B., Harvard, 1924, LL.B., 1927. Author of A Busi- 
ness Tribunal for Corporate Reorganizations (1933) 11 Harv. Bus. REv. 178; 
collaborator, CopE oF ARBITRATION: PRACTISE AND PROCEDURE. Member of 
the Massachusetts Bar. 

WiLtt1aAm Warwick BuckLanpb, M.A., LL.D., Cambridge, Hon. LL.D., 
Harvard and Edinburg. Fellow of the British Academy. Author of Text- 
BOOK OF RoMAN Law (2d ed. 1932). Regius Professor of Civil Law in Cam- 
bridge University, England. 

























CoMPULSORY EXTENSION OF RAILROADS UNDER THE TRANSPORTA- 
TION ACT OF 1920.— Although the trend of recent events has been 
more noticeably in the direction of a highly socialized control of busi- 
ness than at any time within the last decade, the Supreme Court, in 
Interstate Commerce Commission v. Oregon-Washington R. R. & Nav. 
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Co.,: evinced an attitude toward public utility regulation which may 
result in placing a check upon further steps in this direction. A philoso- 
phy reminiscent of “ rugged individualism ” was applied in construing 
the meaning and discussing the constitutionality of a statute whose pur- 
pose was to effectuate control of transportation in the public interest. 
The enactment in question was paragraph 21 of the first section of the 
Interstate Commerce Act,” authorizing the Interstate Commerce Com- 
mission to order a railroad to “ extend its line or lines: Provided, . . . it 
is reasonably required in the interest of public convenience and neces- 
sity, or*®. . . that the expense . . . will not impair the ability of the 
carrier to perform its duty to the public.” The Oregon Public Service 
Commission requested the Interstate Commerce Commission to exercise 
its power under this statute to compel the Oregon-Washington Railroad, 
a subsidiary of the Union Pacific, to “ extend” across the state that 
part of its line reaching into central Oregon, in order to connect in the 
west with the tracks of the Southern Pacific. The proposed “ exten- 
sion ” was 185 miles in length; its expected cost was between nine and 
twelve million dollars. It was urged upon the Commission, first, that 
such construction was necessary for the development of the agricultural 
and timber resources of the district which is now arid, largely unculti- 
vated, and sparsely populated; * and second, that the routes from 
southern Idaho to California and from western Oregon to the East 
would be materially shortened.’ After exhaustive hearings, the Com- 
mission, finding that the evidence supported these contentions and that 
the venture would ultimately prove a remunerative investment,® made 
the requested order.’ On the application of the railroad, the District 
Court of Oregon enjoined enforcement of the order, declaring that it was 
violative of due process.* The Supreme Court affirmed this decree. 





1 288 U.S. 14 (1933). 

2 41 Stat. 478 (1920), 49 U.S.C. $ 1(21) (1926). 

8 It has been pointed out that the word “ or ” was probably mistakenly inserted 
for “and”. See Burgess, Compulsory Construction of New Lines of Railroad 
(1922) 20 Micn. L. REv. 699, 708. 

4 The territory is a tableland on the eastern slope of the Cascade Mountains. 
The soil is dry, the rainfall in some parts being as little as fourteen inches a year. 
The more moist portions of the district are grasslands, where raising livestock is the 
chief industry. Irrigation projects under way in 1929 would, it was estimated, re- 
claim 120,000 acres and bring 1500 families into the region within five years. The 
proposed line was expected to receive two thousand carloads of lumber to be shipped 
out annually for fifty years, as well as a total of three million tons of soda from 
a large lake in the district. See Public Service Comm. of Oregon v. Central Pac. 
Ry., 159 I. C. C. 630, 637-43 (1929) ; Note (1933) 42 YALE L. J. 747, 753. 

5 Diversion of freight from the present routes was relied on to supply nine-tenths 
of the traffic moving over the new line. The Idaho-California route would be 
shortened by 400 miles, and that from the Willamette valley to the east by 214. See 
phere Service Comm. of Oregon v. Central Pac. Ry., 159 I. C. C. 630, 649, 659 

1929). 

6 Although a temporary loss was anticipated, it was expected that the diversion 
of through traffic would lessen the deficit now incurred on the branch to Burns, 
Oregon, and that the development of the region would make the new line eventually 
profitable. See Public Service Comm. of Oregon v. Central Pac. Ry., 159 I. C. C. 
630, 663 (1929). : 

7 Public Service Comm. of Oregon v. Central Pac. Ry., 159 I. C. C. 630 (1929). 

8 Oregon-Washington R. R. & Nav. Co. v. United States, 47 F.(2d) 250 (D. Ore. 


1931). 
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The majority was satisfied to rest its decision on the ground that 
paragraph 21 gave the Commission authority to compel extensions only 
within “‘ the area which the carrier has bound itself to serve ”,® and that 
the proposed line went beyond the professed undertaking of the Oregon- 
Washington Railroad. On the other hand, Mr. Justice Cardozo, de- 
fining ‘‘ extension’ as meaning any construction which in relation to 
the original line could properly be considered an appendage,’° thought 
that the Commission’s order was within its statutory authority.‘ Both 
views seem equally reasonable. However, while Mr. Justice Cardozo’s 
interpretation is that attributed to the word in popular speech, several 
factors indicate that the majority may have more accurately construed 
the intention of Congress. In the hearings by the committees of both 
the Senate and the House, the plan was described as designed to com- 
pel a railroad which has entered a territory to finish the work of de- 
velopment by further construction.‘* Furthermore, the provision grant- 
ing this authority was placed in a subordinate position as part of a 
sentence which gave the commission power to require a carrier to provide 
safe and adequate car service.’* The fact that the paragraph dealing 
with permissive construction mentions both “ new lines” and “ exten- 
sions ”,'* whereas paragraph 21 mentions only extensions, is also signifi- 
cant. While other inferences are certainly possible,’* a distinction may 
reasonably be drawn on the assumption that the word “ extension ” 
embraces such construction as is within the area of service, while the 
phrase “ new lines ” applies to any construction beyond that area.'® 





9 288 U.S. at 4o. 

10 The proposed line represented only 1.2% of the total mileage of the Union 
Pacific System, which owns all the stock of the Oregon-Washington Company. 

11 Mr. Justice Brandeis and Mr. Justice Stone concurred in the dissent. 

12 Paragraph 21 of the Transportation Act was based on the recommendation 
of the Interstate Commerce Commission that the proposed legislation should assure 
new construction to the limits of public convenience. 33 ANN. REP. OF THE INTER- 
STATE COMMERCE ComM™M. (1919) 2. Commissioner Clark, elaborating the plan 
before the Senate Committee, was asked, “. . . suppose that it is a new country, 
with no railroad built down through it, would you compel, then, the nearest trunk 
line to build a railroad off into it?” Mr. Clark replied, “ Yes ...a railroad 
having been given a right to build into what was previously an undeveloped terri- 
tory ought not to be permitted as a public servant to build as far as its selfish de- 
sires or its competition with some other road dictates and to stop there, regardless of 
the needs of that territory; ...” Hearings Before the Committee on Interstate 
Commerce on the Extension of Time for Relinquishment of Railroads, Sen., 65th 
Cong. 3d Sess. 256, reprinted in Crank, INTERSTATE COMMERCE (1919) 61. Mr. 
Clark’s testimony before the House Committee was to the same effect. Hearings on 
H. R. 4378, 66th Cong. 1st Sess. 53, 62, 123. 

13 The Court inferred from this fact that the only extensions which could be 
ordered were those which “ have to do with car service”. 288 U.S. at 35. A pos- 
sible answer to this argument is that these were the only provisions for compulsory 
improvement in service and were therefore linked together in the same paragraph 
to balance with paragraph 18, which provided for permissive construction and 
abandonment. 

14 gr Stat. 477 (1920), 49 U.S. C. §1(18) (1926). 

15 “ New lines” may be taken to mean tracks to be built by a new railroad 
company, organized for that purpose, or tracks to be built by an existing company, 
which are not physically connected with its present line. 

16 Other factors were also relied on by the Court to support its construction. 
It felt that any other interpretation would raise grave constitutional doubts. More- 
over, the provision for a finding that future convenience would be served by a 
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Acceptance of this interpretation, however, does not necessitate ac- 
ceptance of the implication which the Court apparently drew from it, 
that “ merely trivial ” '” extensions are authorized by the statute. The 
area of service must connote a larger district than that directly reached 
by the carrier with its present physical equipment, for otherwise no 
extension at all could be compelled. It must rather mean the economic 
hinterland of the railroad —that territory surrounding the existent 
lines from which freight originates and to which freight is delivered. 
Formerly the limits of this territory were largely coterminous with 
those of the districts directly served,* but the building of highways 
and the consequent development of motor transportation ?° have worked 
a considerable change. In the instant case, for example, the area to be 
traversed by the proposed “ extension ” is within the field of accessorial 
service of both the Union Pacific and the Southern Pacific.2° Under 





proposed line, which appears in paragraph 18, was omitted in paragraph 21, possibly 
implying that only small extensions were contemplated under the latter. Another 
fact stressed by the majority was that when the act was drafted, Congress must 
have been mindful of previous decisions which had indicated that the power of 
regulation was limited to the area in which service had been undertaken. See note 
24, infra. It may reasonably be argued, however, that since a revolutionary change 
in the legislative attitude toward railroads is shown throughout the act, Congress 
intended to expand the exercise of its powers to the utmost constitutional limit. 
Cf. 1 SCHARFMAN, THE INTERSTATE COMMERCE COMMISSION (1931) 239. 

Perhaps a partial explanation of the court’s reversal of the order was a feeling 
that the depression had made the expense of building the new line too great a 
burden on the carrier. However, the Supreme Court has held that the commission 
may not refuse a rehearing on rates when a decline in revenues has substantially 
impaired the financial condition of a road. Atchison, T. & S. F. Ry. v. United 
States, 284 U. S. 248 (1932). It would seem, therefore, that if the construction in 
the instant case had become financially impracticable, relief could have been sought 
from the commission. 

17 This is Mr. Justice Cardozo’s characterization of the implication of the 
majority opinion. 288 U.S. at 44. It is difficult to find specific words by which 
to prove that this was the interpretation of the Court, but the inference that exten- 
sions are to be incidental to car service, and the apparent failure to consider the 
economic dependence of areas adjacent to existing lines seem to indicate that this 
characterization is justified. 

18 The duty of a carrier to provide adequate service did not, until compara- 
tively recent years, comprehend the building of new tracks or stations. Cf. State v. 
Southern Minn. R. R., 18 Minn. 40 (1871); York & N. Midland Ry. v. The 
Queen, 1 E. & B. 858 (1853); Darlaston Local Board v. London & N. W. Ry., 
[1894] 2 Q. B. 694; see Disney, CARRIAGE By Ramtway (8th ed. 1929) 257. But 
the completion of projects undertaken can now be required, at least within the 
franchise area, if necessitated by the needs of a new or growing community. State 
ex rel. Ozark Power & Water Co. v. Public Service Comm., 287 Mo. 522, 229 S. W. 
782 (1921); Public Service Comm. v. New York Rys., 77 Misc. 487, 136 N. Y. 
Supp. 720 (1912) ; Oklahoma Gas & Elec. Co. v. State, 87 Okla. 174, 209 Pac. 777 
(1922); see cases cited in note 27, infra; 1 WYMAN, Pusiic SERVICE CORPORATIONS 
(1911) §$ 791, 797; cf. VANDERBLUE AND BurcEss, RAmroaps — Rates — SERVICE 
— MANAGEMENT (1923) 208. But cf. State ex rel. Milwaukee v. Milwaukee Elec. 
Ry. & Light Co., 169 Wis. 183, 172 N. W. 230 (1919). 

19 The development of trucking may make railroad extensions unnecessary, or 
reduce the possibility of profit for a new line. However, when the products to be 
shipped are heavy and bulky, as is the case in central Oregon, competition from 
motor transportation is of little importance. See note 4, supra. Moreover, no 
improved roads have as yet been built in this district. 

20 These two systems had planned the line now proposed when both were con- 
trolled by the Harriman interests. The Oregon-Washington Company has built 
almost half of the total distance and has permission in its charter to build the rest. 
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an economic interpretation of the Court’s formula of service area, the 
two carriers could be required to make the construction jointly, each 
bearing a share of the expense proportionate to the indirect service 
now rendered by it. Application of the contrary view, implicit in the 
majority opinion, that only trivial extensions may be ordered, is in 
effect to determine the extent of the area of service by a yardstick 
based on outworn economic conditions. Fortunately, the court has not 
in any specific words committed itself to this narrow view of the un- 
dertaking of a railroad; *' it may in the future, without reversing an 
established precedent, hold that a carrier must extend its lines into 
its economic hinterland. If this course be pursued, it seems probable 
that the real purpose of the act will be achieved.” 

By disposing of the instant case on grounds of statutory construction, 
the majority of the Court avoided a decision on the question of the 
constitutional validity of the order, but the opinion revealed an ap- 
proach to this issue which is of far greater importance than the decision 
itself. Compelling the carrier to make the proposed extension was 
considered as imposing a burden “ not incident to its engagement ” ** 
and hence, impliedly, as depriving it of property without due process of 
law. Considerable authority may be found to support this view.** 
However, the “ recapture clause ’’,” sustained in Dayton-Goose Creek 
Ry. v. United States,?* takes the property of carriers for a purpose far 
beyond their immediate undertaking. State statutes providing for 





21 See note 17, supra. 
22 Central Oregon is part of the largest area in the United States not directly 


served by railroads. See Public Service Comm. of Oregon v. Central Pac. Ry., 159 
I. C. C. 630, 632 (1929). Thus, if the Southern Pacific and Union Pacific could be 
compelled to build a line across this district, as would be possible under the inter- 
pretation suggested, a fortiori construction of other necessary lines could be ordered. 

23 288 U.S. at 41. 

24 Several commentators have questioned the constitutionality of paragraph 21 
on this ground. See 1 SHARFMAN, op. cit. supra note 16, at 243; De Wolfe, The 
1920 Amendments to the Interstate Commerce Act (1930) 64 U.S. L. REv. 413, 414. 
One writer has urged that it is clearly unconstitutional. See Burgess, supra note 3, 
at 708. And general statements to the effect that the scope of the service under- 
taken inevitably limits regulation are not wanting in Supreme Court opinions. 
See, e.g., Washington ex rel. Oregon R. R. & Nav. Co. v. Fairchild, 224 U.S. 510, 
528 (1912); Northern Pac. Ry. v. North Dakota, 236 U. S. 585, 595 (1915); 
Northern Pac. R. R. v. Washington Territory ex rel. Dustin, 142 U. S. 492, 499 
(1892). Similar reasoning was the basis of the holding in Great Northern Ry. v. 
Minnesota ex rel. State R. R. & Warehouse Comm., 238 U. S. 340 (1915), where 
an order requiring a railroad to install track scales was held unconstitutional. There 
are numerous cases in state courts which declare that compulsory extension of the 
service of a public utility which requires an undertaking not previously assumed 
is a violation of due process. Atchison, T. & S. F. Ry. v. Railroad Comm. of Cal., 
173 Cal. 577, 160 Pac. 828 (1916), (1919) 2 A. L. R. 983; Hollywood Chamber of 
Commerce v. Railroad Comm. of Cal., 192 Cal. 307, 219 Pac. 983 (1923); In re 
Vance, 115 Okla. 8, 241 Pac. 164 (1925) ; Morgan Run Ry. v. Public Utilities Comm. 
of Ohio, 98 Ohio St. 218, 120 N. E. 295 (1918); Mays v. Seaboard Air Line Ry., 
75S. C. 455, 56 S. E. 30 (1906). 

25 This clause provides that any carrier having an annual return of more than 
6% on its capital investment shall hold one half the excess in a reserve fund for its 
own improvements and replacements, and turn the other half over to the commission 
to establish a general fund from which loans may be made to weaker roads. 41 
STAT. 489 (1920), 49 U. S. C. $15a(6) (1926). 

26 263 U.S. 456 (1924). 
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compulsory extension of gas lines to new communities have frequently 
been sustained.*’ A railroad which used one of its branches solely to 
haul freight has been required to engage in passenger service.2* And 
in the New England Divisions Case,*® the Supreme Court upheld an 
order which apportioned joint rates largely in accordance with the needs 
of the particular lines, rather than in accordance with the value of their 
carriage. These and many other decisions *° indicate that the require- 
ments of the public, not the acquiescence of the carrier, are the justifica- 
tion for public utility regulation. Mr. Justice Cardozo, in his dissent, 
points this out in unequivocal terms. He believes that the test of due 
process is simply whether or not the orders of the Commission are reason- 
able in relation to the extent of the carrier’s present investment, the 
needs which the required performance fulfills, and the compensation 
with which it is requited.*t Under this interpretation, to deny con- 





27 New York ex rel. New York & Queens Gas Co. v. McCall, 245 U. S. 345 
(1917) ; New York ex rel. Woodhaven Gas Light Co. v. Public Service Comm., 269 
U. S. 244 (1925); Root v. New Britain Gaslight Co., 91 Conn. 134, 99 Atl. 559 
(1916) ; Oklahoma Gas & Elec. Co. v. State, 87 Okla. 174, 209 Pac. 777 (1922). 
But cf. Southern Bell Tel. & Tel. Co. v. Calhoun, 287 Fed. 381 (W. D. S. C. 1923) ; 
Oklahoma Natural Gas Co. v. Corporation Comm., 88 Okla. 51, 211 Pac. 401 
(1922); Note (1924) 31 A. L. R. 333. The fact that a gas company may have 
an exclusive franchise is not necessarily a distinguishing factor, since railroads have 
a natural monopoly resulting from the difficulty of establishing competition. 

28 Chesapeake & Ohio Ry. v. Public Service Comm. of W. Va., 242 U. S. 603 
(1917). A carrier may also be compelled to run new trains. Atlantic Coast Line 
R. R. v. North Carolina Corp. Comm., 206 U. S. 1 (1907); Missouri Pac. Ry. v. 
Kansas ex rel. Railroad Comm., 216 U. S. 262 (1910). 

29 261 U. S. 184 (1923). The Court upheld an order increasing by 15% the 
divisions allotted to the New England railroads in joint through rates. It has 
since indicated, however, that the need of a carrier does not, of itself, warrant a 
change in the divisions. See United States v. Abilene & So. Ry., 265 U. S. 274, 284 
(1924) ; Brimstone R. R. & Canal Co. v. United States, 276 U. S. 104, 116 (1928). 

80 In Atchison, T. & S. F. Ry. v. Railroad Comm. of Cal., 283 U.S. 380 (1931), 
the Court upheld an order by the state commission requiring the railroads entering 
Los Angeles to eliminate grade crossings, to extend their lines farther into the city, 
and to build a union terminal. The argument advanced by counsel, that a railroad 
does not undertake to carry passengers and freight to the doors of its customers, 
was not answered. Furthermore, the cases upholding orders for compulsory physi- 
cal connections indicate that a duty of service is owed to shippers on other lines. 
For example, in Michigan Cent. R. R. v. Michigan R. R. Comm., 236 U. S. 615 
(1915), a steam line was compelled to establish connections with an electric terminal 
line near Detroit, on the complaint of towns dependent on the latter road. Cf. 
Wisconsin, Minn. & Pac. R. R. v. Jacobson, 179 U. S. 287 (1900) ; Seaboard Airline 
Ry. v. Railroad Comm. of Ga., 240 U. S. 324 (1916) ; see Note (1915) 28 Harv. L. 
Rev. 799. But cf. Louisville & N. R. R. v. Central Stock Yards Co., 212 U. S. 132 
(1909). The establishment of joint through rates, while redounding largely to the 
benefit of local shippers, seems based in part on a duty to those on other lines. 
Cf. St. Louis S. W. Ry. v. United States, 245 U.S. 136 (1917); United States v. 
American Ry. Exp. Co., 265 U. S. 425 (1924). 

31 Tt has been held that a carrier can be compelled to take a loss on one branch 
of service if the business of the railroad as a whole yields an adequate return. 
St. Louis & S. F. Ry. v. Gill, 156 U. S. 649 (1895) ; Puget Sound Traction, Light & 
Power Co. v. Reynolds, 244 U.S. 574 (1917). But cf. Northern Pac. Ry. v. North 
Dakota ex rel. McCue, 236 U. S. 585 (1915); Brooks-Scanlon Co. v. Railroad 
Comm. of La., 251 U. S. 396 (1920). Compulsory extension for purposes of de- 
velopment would be virtually impossible under any other rule, unless an outright 
guaranty of profit be made by the government. Cf. VANDERBLUE AND BuRGESS, 
op. cit. supra note 18, at 294. 
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stitutional sanction to any regulations not falling within the professed 
undertaking of the carrier, as the majority suggests, is, in effect, to 
apply a purely arbitrary standard of reasonableness regardless of the 
public need for a highly integrated system of transportation. 

The divergent viewpoints expressed by the majority and the dissent 
may be of great consequence in the future course of railroad develop- 
ment. Within a few weeks after the decision, the Coolidge Transporta- 
tion Committee, having made a thorough investigation of the railroading 
problems of. the country, recommended widespread consolidation of 
lines, to be accomplished, if necessary, by statutory compulsion.*? Un- 
less the Court adopts the view taken by the dissent, that a railroad is 
under a duty to serve the public at large, the implications of the instant 
case might well be fatal to any such measure, for compelling one car- 
rier to assume the operation of another is certainly forcing it into a new 
venture.** While the Dayton-Goose Creek case, the New England Divi- 
sions Case, and several subsequent decisions ** indicated a readiness 
by the Court to sustain extensive governmental supervision over public 
utilities,*> the present opinion gives warning of an ultimate judicial 
limitation. 





THE “ PROBABLE CAUSE ” REQUIREMENT FOR SEARCH WARRANTS. — 
The exact limits which the Fourth Amendment? places on the power 
of Congress to provide for the issuance of search warrants have never 
been satisfactorily determined. Within recent years, however, there has 





82 New York Times, Feb. 15, 1933, at 38. President Roosevelt’s proposed rail- 
road bill, although admittedly temporary, provides for only voluntary pooling of 
transportation facilities under the supervision of a federal codrdinator. Three 
regional systems are contemplated, and operation of the anti-trust laws is to be sus- 
pended to facilitate this. Jd., May 5, 1933, at 1, 3. These provisions and the 
extension of the jurisdiction of the Interstate Commerce Commission to holding 
companies indicates that the demand for a unified system of railroad transportation 
continues unabated. 

38 Some support for the view that compulsory consolidation is constitutional 
may be found in a recent case which held that an order permitting the New York 
Central to lease the Big Four and the Michigan Central railroads could be con- 
ditioned on its taking over several weak lines. New York Central Securities Corp. v. 
United States, 287 U. S. 12 (1932); see Simpson, The Interstate Commerce Com- 
mission and Railroad Consolidation (1929) 43 Harv. L. REv. 192, 235-36. 

34 See cases cited notes 30, 31, supra. 

35 Of the New England Divisions Case it has been said, “ The approach of the 
action of the Commission to socialistic theory is apparent: ...” See Biklé, 
Mr. Justice Brandeis and the Regulation of Railroads (1931) 45 Harv. L. REv. 4, 18; 
cf. Burgess, Federal Regulation of Railway Management and Finance (1924) 37 
Harv. L. Rev. 705, 708. Nevertheless, it has often been said that the government 
cannot, under the guise of regulation, invade the domain of management. See, 
e.g., Interstate Commerce Comm. v. Chicago, Gt. W. Ry., 209 U. S. 108, 118-19 
(1908) ; Chicago, M. & St. P. R. R. v. Wisconsin, 238 U.S. 491, 501 (1915); Mis- 
souri ex rel. S. W. Bell Tel. Co. v. Public Service Comm., 262 U. S. 276, 289 (1923); 
Tiedeman, Government Ownership of Public Utilities (1903) 16 Harv. L. Rev. 
476, 484. 

1 “ The right of the people to be secure in their persons, houses, papers, and ef- 
fects, against unreasonable searches and seizures, shall not be violated, and no war- 
rants shall issue, but upon probable cause, supported by oath or affirmation, and par- 
ticularly describing the place to be searched, and the persons or things to be seized.” 





1308 HARVARD LAW REVIEW 


been a noticeable tendency to regard the constitutional requirement of 
“ probable cause ” and the statutory test of “ probable cause to be- 
lieve”, prescribed by the National Prohibition Act, as synonymous.” 
At the same time, warrants for smuggled goods, issued merely upon 
“cause to suspect” in accordance with the present Tariff Act,® have 
been sustained as an “ exception ”, because the Collection Act of 1789,* 
passed more than two years before the Fourth Amendment was ratified, 
contained a similar provision.’ Before any such propositions, thus far 
enunciated only in dicta, develop into settled rules of construction, their 
evaluation in the light of colonial history seems highly desirable. 

The inspiration for the constitutional check upon unreasonable 
searches and seizures was undoubtedly the popular reaction against the 
writs of assistance and general warrants,° employed by English officials 





A similar guarantee is to be found in the constitutions of all the states except New 
York, where it is contained in the Civil Rights Law. See Stimson, FEDERAL AND 
State CONSTITUTIONS OF THE UNITED STATES (1908) 149; Fraenkel, Concerning 
Searches and Seizures (1921) 34 Harv. L. REv. 361, nn.1, 2. 

2 41 Strat. 308 (1919), 27 U. S. C. $11 (1926). The Prohibition Act incorpo- 
rates by reference the requirements for a search warrant set out in the Espionage 
Act. 40 Stat. 228 (1917), 18 U. S. C. § 611 (1926). “A search warrant can not be 
issued but upon probable cause, supported by affidavit. . . . The affidavits or depo- 
sitions must set forth the facts tending to establish the grounds of the application 
or probable cause for believing that they exist. If the judge or commissioner is 
thereupon satisfied of the existence of the grounds of the application or that there is 
probable cause to believe their existence, he must issue a search warrant... .” Id. 
at 228-29, 18 U.S.C. §§ 613, 615, 616. These provisions have been said to be merely 
declaratory of the common law and of the Fourth Amendment. See United States 
v. Maresca, 266 Fed. 713, 725 (S. D. N. Y. 1920), aff'd in part, rev’d in part, 277 
Fed. 727 (C. C. A. 2d, 1921), certiorari denied, 257 U. S. 657 (1922) ; United States 
v. Kelih, 272 Fed. 484, 488 (S. D. Ill. 1921) ; United States v. Ray & Schultz, 275 
Fed. 1004, 1006 (E. D. Mich. 1921) ; United States v. Yuck Kee, 281 Fed. 228, 231 
(D. Minn. 1922); cf. People v. Kempner, 208 N. Y. 16, 22, 101 N. E. 794, 796 
(1913). 

8 46 Stat. 752 (1930), 19 U. S. C. Supp. VI, $1595 (1932). “If any collector 
of customs . . . shall have cause to suspect the presence . . . of any merchandise 
upon which the duties have not been paid . . . he may make application, under 
oath, to any justice of the peace . . . and shall thereupon be entitled to a war- 
POS. ns, 

4 1 Star. 43 (1789). “. . . if [customs officers] . . . shall have cause to suspect 
a concealment . . . in any particular dwelling-house, store, building or other place, 
they .. . shall, upon application on oath or affirmation to any justice of the peace, 
be entitled to a warrant. . . .”.A similar provision is to be found in all subsequent 
Tariff Acts. Cf. note 3, supra. . 

5 See United States v. Bookbinder, 278 Fed. 216, 218 (E. D. Pa. 1922), aff'd, 287 
Fed. 790 (C. C. A. 3d, 1923), certiorari denied, 262 U.S. 748 (1923) ; In re 14 East 
Seventeenth Street, 57 F.(2d) 212, 213 (S. D. N. Y. 1932), appeal pending; cf. 
United States v. Moore, 4 F.(2d) 600, 601 (N. D. Me. 1925); United States v. Fed- 
eral Mail Order Corp., 47 F.(2d) 164, 165 (C. C. A. 2d, 1931). But warrants issued 
in accordance with the similar provisions of the Internal Revenue Act, 36 Stat. 1167 
(1911), 26 U. S. C. § 1195 (1926), have been held unconstitutional. Schencks v. 
United States, 2 F.(2d) 185 (App. D. C. 1924) ; Wagner v. United States, 8 F.(2d) 
581 (C. C. A. 8th, 1925) ; see CorNELIUS, SEARCH AND Seizure (2d ed. 1930) 366. 

6 See Gray’s Note, Quincy’s Mass. Reports (1865) 395; HutcHinson, HutTcHIn- 
son’s History oF MASSACHUSETTS Bay, 1749-1774 (1887) 92 et seg.; VAN TYNE, 
THe CAUSES OF THE WAR OF INDEPENDENCE (1922) 175-79. General warrants were 
pronounced illegal in 1765, and were not thereafter employed. Entick v. Carring- 
ton, 19 How. St. Tr. 1030 (1765), Hargrave’s Note, id. 1074 (1813). Writs of as- 
sistance continued in use, however, their validity having been sustained in Paxton’s 
Case, Quincy 51 (Mass. 1761). The hatred of these writs should not be unduly 


. 
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without any judicial restraint.’ But that this check was intended to be 
as stringent as the restrictions of the National Prohibition Act is ex- 
tremely doubtful. The best indication of what was meant by “ probable 
cause ” would seem to be the provisions of the early revenue laws, since 
the experience of the colonists with oppressive searches was largely con- 
fined to those for smuggled merchandise.* Both before and after the 
Revolution, tariff laws enacted by the individual colonies either expressly 
or inferentially provided for the issuance of warrants for goods subject 
to forfeiture solely upon a showing of due cause to suspect their conceal- 
ment. And once the Union was formed, a similar requirement was em- 
bodied in the Collection Act,'® passed by the same Congress which sub- 
sequently drafted the Fourth Amendment, and reénacted by it shortly 
after the Amendment had been submitted to the states.11 The prima 
facie case established by these laws is reinforced by the fact that reason- 
able suspicion sufficed for the issuance of most other types of search 
warrants.’* Apparently in no instance was probable cause to believe 
considered necessary.'* The logical inference, therefore, is that the Col- 
lection Act, being representative of the general standard of the time, 
should be considered an interpretation of, rather than an exception to, 
the Fourth Amendment."* 





exaggerated. They were largely confined to Massachusetts and New Hampshire. 
See Gray’s Note, Quincy’s Mass. Reports (1865) 500. Moreover, indignation was 
not so much directed at the use of the writ as at its empioyment by English officials 
to collect English revenue. See WARREN, THE COLONIAL REVENUE SERVICE AND ITS 
RELATION TO THE REVOLUTION (1913) 28. 

7 See Boyd v. United States, 116 U. S. 616, 624-28 (1886) ; Wood, The Scope of 
the Constitutional Immunity Against Searches and Seizures (1927) 34 W. Va. L. Q. 
1 et seq.; Fraenkel, supra note 1, at 362 et seq. 

8 See Gray’s Note, Quincy’s Mass. Reports (1865) 466; VAN TyNE, op. cit. 
supra note 6, at 267. 

® Several early enactments expressly provide for the showing of a reasonable 
suspicion. See, e.g., Mass. Laws and Resolves 1783, c. 12, p. 527; 8 Pa. Stat. c. 656, 
§ 11 (1772); 10 id. c. 925, $5 (1780). Others merely required a complaint under 
oath. See, e.g., Mass. Laws and Resolves 1783, c. 18, p. 542; 12 Pa. Stat. c. 1226, 
§ 2 (1786); 4 S. C. Stat. no. 1207 §1 (1784); 5 Hening Va. Stat. c. 1, §§ 9, 10 
(1738). It seems probable that these statutes were merely declaratory of the 
common-law procedure. See note 12, infra. 

10 See note 4, supra. 

11 The original Collection Act was passed on July 31, 1789. On Sept. 25, 1789, 
the Bill of Rights was submitted to the several states. The following August, after 
nine states had already ratified the proposed amendments, a new Collection Act 
was passed with provisions as to search warrants identical with those of the origi- 
nal act. 1 Stat. 145 (1790). 

12 Common-law search warrants for stolen goods were based on a showing of 
cause to suspect. See 2 Hare, PLEAS oF THE Crown (1st Am. ed. 1847) 113; 
3 Burn, THE JUSTICE OF THE Peace (4th ed. 1757) 226; cf. Frisbie v. Butler, Kirby 
213, 215 (Conn. 1787). This was likewise true in the analogous case of warrants 
to arrest. 4 Br. Comm. 290; 1 HALE, op. cit. supra, at 580; 3 HAWKINS, PLEAS OF 
THE Crown (1795) bk. 2, c. 13, §18. No greater standard was required for special 
statutory warrants. Cf., e.g. 19: Mass. Bay Acts and Resolves c. 1176, p. 936 
(1777); 2 Geo. III, c. 28, § 7 (1761) ; see Cooper v. Booth, 3 Esp. 135, 145 (1785); 
cf. 11 Pa. Stat. c. 1157, § 3 (1782). 

13 Cf. 3 Hawkins, Pieas or THE Crown bk. 2, c. 13, § 18. 

14 Tn Carroll v. United States, 267 U. S. 132 (1925), the Supreme Court, appar- 
ently reasoning in this manner, held that the search of an automobile without a 
warrant did not violate the Fourth Amendment, on the ground that customs officers 
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Assumption of this premise makes necessary determination of the 
procedural incidents contemplated by the Collection Act. Several recent 
cases, arising under the similar provisions of the Tariff Act, have sug- 
gested that its language authorizes the issuance of a warrant on the 
unsupported oath of an applicant that he has just grounds of suspicion.’® 
This interpretation, however, finds no support in either common law *° 
or early statutory ‘* procedure; it is rebutted by the express terms of the 
warrants then in use.‘® Moreover, such a construction of the Act would 
in a large measure defeat the object sought to be gained by imposing 
a judicial check ** — the officer would remain the arbiter of his own 
reasonableness.”° 

Although the evidence is almost conclusive that determination of 
probable cause was intended to be a function of the court, historical 
data as to the method of proof is meager. What little is available indi- 
cates that the magistrate could take all surrounding “ circumstances ” 
into account.” The contrary opinion, recently expressed by the Su- 





were granted a similar power by the Collection Act with respect to vessels. See also 
Boyd v. United States, 116 U. S. 616, 623 (1886). 

15 See Nathanson v. United States, decided March 1, 1933 (C. C. A. 3d), peti- 
tion for certiorari filed April 26, 1933, U. S. Daily’s L. J., May 9, 1933, at 220; 
United States v. Bookbinder, 278 Fed. 216, 218 (E. D. Pa. 1922); United States 
v. Moore, 4 F.(2d) 600, 601 (N. D. Me. 1925); In re 14 East Seventeenth 
Street, 57 F.(2d) 212 (S. D. N. Y. 1932), appeal pending. But cf. United States 
v. Clark, 18 F.(2d) 442 (D. Mont. 1927) ; see Stockwell v. United States, Fed. Cas. 
No. 13,466, at 121 (C. C. Me. 1870), aff'd, 80 U.S. 531 (1871) ; United States v. Lai 
Chew, 298 Fed. 652, 655 (N. D. Cal. 1924). ‘‘ Were a practice shown antedating 
1789, by which it was customary to seize smuggled goods upon a showing of no more 
than the unsupported suspicion of a customs officer, it may well be that this should 
be recognized as an exception to the amendment... .” Judge Learned Hand in 
United States v. Federal Mail Order Corp.,.47 F.(2d) 164, 165 (C. C. A. 2d, 1931). 

16 See Frisbie v. Butler, Kirby 213, 215 (Conn. 1787); 2 HALr, PLEAS OF THE 
CROWN 113, 149-50; 3 HAwKInNs, PLEAs OF THE Crown Dk. 2, c. 13, § 18. 

17 See, e.g., 19 Mass. Bay Acts and Resolves c. 1176, p. 936 (1777); 9 Pa. 
Stat. c. 809, § 4 (1778); 10 Geo. I, c. 10, § 13 (1723). A Pennsylvania tariff act 
provided, “. . . no search of any dwelling shall be made in manner aforesaid until 
due cause of suspicion hath been shown to the satisfaction of a justice . . . as in 
the case of stolen goods... .” 10 Pa. Stat. c. 925, §5 (1780). 

18 “ Whereas it appears to me J. P. . . . by the information on oath of A. I. 
... that the following goods, to wit, have . . . been feloniously taken .. . and 
that the said A. I. hath probable cause to suspect, and doth suspect, that the said 
goods . . . are concealed in the dwelling house of A. O....” 3 Burn, THE Jus- 
TICE OF THE PEACE 229. 

19 Of course, some protection against unreasonable searches is afforded merely 
by the requirement of a sworn affidavit of information and belief. If made in bad 
faith, it would seem an adequate basis for a prosecution for perjury. See People v. 
Grout, 85 Misc. 570, 577, 147 N. Y. Supp. 591, 595 (1914). But cf. Schencks v. 
United States, 2 F.(2d) 185, 186 (App. D. C. 1924). Or such an affiant might be 
subject to a civil suit for malicious abuse of process. Olson v. Haggerty, 69 Wash. 
48, 124 Pac. 145 (1912). Moreover, there is an added element of protection in the 
fact that the warrant is limited to a particular place and to particular goods. Cf. 
Woods v. United States, 279 Fed. 706 (C. C. A. 4th, 1922); Rice v. United States, 
24 F.(2d) 479 (C. C. A. 1st, 1928) ; Sanford v. Nichols, 13 Mass. 286 (1816). 

20 See Leach v. Money, 19 How. St. Tr. 1oo1, 1027 (1765); United States v. 
Kelih, 272 Fed. 484, 488 (S. D. Ill. 1921); United States v. Kaplan, 286 Fed. 963, 
969 (S. D. Ga. 1923) ; Schencks v. United States, 2 F.(2d) 185, 187 (App. D. C. 
1924); 3 Hawxrns, PLEAs oF THE Crown bk. 2, c. 13, § 10. 

21 See Frisbie v. Butler, Kirby 213, 215 (Conn. 1787); cf. Mass. Laws and Re- 
solves 1783, c. 12, p. 527; 4 S. C. Stat. no. 1218, $19 (1784). It was sometimes 
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preme Court in Grau v. United States,?* that only such facts may be 
introduced as would be admissible before a jury, is difficult to support. 
The opinion and hearsay rules, developed to meet the exigencies of a 
jury trial,?* have no proper function in ex parte proceedings before a 
magistrate upon a warrant application.** Moreover, requiring an officer 
to present facts known from personal observation, or to produce the 
testimony of competent witnesses, would seriously hamper law enforce- 
ment.?> Gathering such proof may cause delay and make secrecy im- 
possible. Valuable information from “ stool pigecns” or undercover 
agents may be made unavailable,”* as may evidence of the character and 
experience of the applicant, which is often an important factor.27 Nor 
does the rule suggested by the Supreme Court serve any pragmatic end. 
The Fourth Amendment, interpreted as requiring merely reasonable 
cause to suspect in the light of all the circumstances, as was apparently 
the intention of the colonists, would seem an adequate guarantee against 
unreasonable searches and seizures. 





CONTEMPT PROCEEDINGS AGAINST PERSONS Not NAMED IN AN IN- 
JUNCTION. — Courts of equity are frequently faced with a situation in 
which an injunction which has been granted will be ineffective to re- 
lieve completely against the threatened injury unless it may be enforced 
against persons neither named nor served in the original proceedings. 
Moreover, it often seems essential to punish disrespect and obstruction 
of judicial process by individuals not parties to the injunction who 
combine with the original defendants to evade the decree. Accomplish- 
ment of these ends is rendered difficult by the necessity for avoiding 
oppression and the appearance of partiality, and by the requirements 
of notice and hearing usually read into the due process clause. In the 





expressly provided that “ evidence ” must be laid before the justice. Va. Britt oF 
Ricuts § 10; 19 Mass. Bay Acts and Resolves c. 1176, p. 936 (1777). See note 
24, infra. 

22 287 U. S. 124 (1932). Accord: Simmons v. United States, 18 F.(2d) 85 
(C. C. A. 8th, 1927) ; Davis v. United States, 35 F.(2d) 957 (C. C. A. 5th, 1929). 

23 See 3 WicmorE, EvieNce (2d ed. 1923) § 1364; 4 zd. §§ 1917 et seq. 

24 See 1 WicmorE, EvipENcE § 4; Ely, “ Probable Cause” in Connection with 
Applications for Search Warrants (1928) 13 St. Louis L. Rev. 1o1, 108. In the 
analogous situation of establishing probable cause in actions for false arrest or 
malicious prosecution, the general circumstances and statements .of third persons 
may be introduced. 1 WicMorE, EvipeNce § 258; cf. CoRNELIUS, SEARCH AND 
SEIZURE 373. 

25 Cf. Ely, supra note 24, at 117 et seg.; Note (1927) 36 YALE L. J. 988. 

26 It is apparent that the identity of a secret agent cannot long be concealed if 
he must swear to an affidavit or appear as a witness. Moreover, many persons 
otherwise willing to give valuable information may be reluctant to do so if their own 
part in the affair is thus publicized. 

27 Experienced customs or revenue officers may be entitled to search warrants 
upon presentation of less evidence than is required of a casual prohibition agent. 
See United States v. Spencer, 292 Fed. 871, 872 (M. D. Pa. 1923). In Steele v. 
United States No. 1, 267 U. S. 498 (1925), the Supreme Court seemingly gave great 
weight to the wide experience of the particular applicant in sustaining a showing of 
probable cause on very meager facts. 


1 The reluctance of the courts to punish one neither named nor served is shown 
by the fact that the defendants are given the privileges of a criminal trial. Jn re 
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case of one named in the bill, a permanent order will not be issued until 
an adequate opportunity to defend has been accorded,” nor will a tem- 
porary restraining order be enforced unless credible information of its 
issuance has been received by the defendant.* How far these require- 
ments extend to the punishment of unnamed persons is not entirely 
clear.* In the main, however, the courts have restricted proceedings for 
violation or evasion of an injunction to actual parties and to those per- 
sons who, though unnamed in the decree, were adequately represented 
in the original action, or who conspired with them in doing the for- 
bidden acts. 

Relief is frequently sought against members of a class too numerous 
to ascertain, to serve with process, or to bring in by name.° Courts, 
under such circumstances, often enter decrees binding the entire group 
after hearing a few designated representatives,® and receiving assur- 
ance that either the compactness of the group,’ or the publicity to 
be given to the order,* makes notice to each member reasonably 
certain. This procedure finds its justification in practical necessity 
and is safeguarded by the opportunity accorded each individual to 
move to dismiss or modify the decree.® In any case, no one who is 





Reese, 107 Fed. 942 (C. C. A. 8th, 1901) (information must specify offense with par- 
ticularity similar to indictment); State v. Morris, 15 Del. Ch. 282, 136 Atl. 887 
(1927) (offense must be established beyond a reasonable doubt) ; cf. Garrigan v. 
United States, 163 Fed. 16, 21 (C. C. A. 7th, 1908), certiorari denied, 214 U.S. 514 
(1909) ; State v. District Court, 144 Minn. 326, 175 N. W. 908 (1919). To be 
sure, courts have occasionally regarded contempt proceedings against non-parties 
as civil in nature. O’Brien v. People, 216 Ill. 354, 75 N. E. 108 (1905) ; see Scott 
v. Scott, [1913] A. C. 417, 456. But since the injunction in terms directs obedience 
of parties only, proceedings against others for interference with the order serve 
merely to vindicate the authority of the courts, and therefore seem clearly criminal. 
Bessette v. Conkey, 133 Fed. 165 (C. C. A. 7th, 1904); see OswaLp, CONTEMPT 
(3d ed. 1910) 230; Note (1912) 25 Harv. L. Rev. 375. Contra: Puget Sound 
Traction, Light & Power Co. v. Lawrey, 202 Fed. 263 (D. Wash. 1913). 

2 State v. Jacksonville R. R., 15 Fla. 201 (1875); Schalk v. Schmidt, 14 N. J. 
Eq. 268 (1862); Fellows v. Fellows, 4 Johns Ch. 25 (N. Y. 1819) ; see Iveson v. 
Harris, 7 Ves. 257 (1802); 1 Joyce, INJUNCTIONS (1909) § 127. 

3 E.g., Cape May & Schellinger’s Landing R. R. v. Johnson, 35 N. J. Eq. 422 
(1882). 

4 See CHAFEE, CASES ON EquiTaBLe Retier Acarnst Torts (1924) 502; FRANK- 
FURTER AND GREENE, THE LABOR INJUNCTION (1930) 82; Notes (1918) 6 Catir. L. 
Rev. 149; (1904) 17 Harv. L. REv. 486; (1922) 15 A. L. R. 386. 

5 See Blume, The “Common Questions” Principle in the Code Provision for 
Representative Suits (1932) 30 Micn. L. Rev. 878; Chafee, Bills of Peace With 
Multiple Parties (1932) 45 Harv. L. Rev. 1297; Note (1922) 36 Harv. L. REv. 89. 

6 E.g., Wallace v. Adams, 204 U. S. 415 (1907); American Steel & Wire Co. v. 
Wire Drawers’ & Die Makers’ Union, 90 Fed. 598 (C. C. N. D. Ohio 1898) ; Arm- 
strong v. Superior Court, 173 Cal. 341, 159 Pac. 1176 (1916); People v. Marr, 181 
N. Y. 463, 74 N. E. 431 (1905) ; Cumberland Ry. & Coal Co. v. McDougall, 9 East. 
L. R. 289 (Nova Scotia 1911). 

7 A local union, composed of the truck drivers of a single company, has been 
considered sufficiently compact to justify an injunction against the group, manda- 
tory upon each member. Borden’s Farm Products Co., Inc. v. Sterbinsky, 117 
Misc. 585, 192 N. Y. Supp. 757 (1922). 

8 In Great Northern Ry. v. Brosseau, 286 Fed. 414 (C. C. N. D. 1923), the 
decree was ordered published in the newspapers, and copies sent to all members 
whose names and addresses could be ascertained. 

® See Atchison, T. & S. F. Ry. v. Gee, 140 Fed. 153, 154 (C. C.S. D. Iowa 1905) ; 
American Steel & Wire Co. v. Wire Drawers’ Union, 90 Fed. 598, 603 (C. C. N. D. 
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unnamed will be punished unless actual knowledge of the order is 
established.*° 

Once a decree has been entered against a class, each member should 
be considered bound as a party, and severance of one from the group 
ought not to remove him from the effect of the decree." A motion to 
dismiss on the ground of altered conditions affords complete protection.” 
However, members whose entry into the group post-dates the original 
proceeding should not be punished since they had no representation at 
. the hearings on the bill.‘* The plaintiff may anticipate injury from such 
persons by a supplemental bill or an independent proceeding against 
them."* 

Another common situation in which parties not named or served are 
bound is presented by decisions holding a vendee or lessee from one 
whose use of the property has been limited by an injunction amenable 
to contempt proceedings for knowingly ignoring the order.’® Whatever 





Ohio 1898) ; Rorke v. Russell, 2 Lans. 242 (N. Y. 1869). However, individual mem- 
bers have been denied the right to appeal from the decree. Shaughnessey v. Jordan, 
184 Ind. 499, 111 N. E. 622 (1916). 

10 O’Brien v. People, 216 Ill. 354, 75 N. E. 108 (1905) ; Jn re United Hatters of 
North America, 110 N. J. Eq. 42, 158 Atl. 435 (10932); State v. Wallace, 114 
Wash. 586, 195 Pac. 993 (1921). 

11 Cf. York Mfg. Co. v. Oberdick, 11 Pa. Dist. 616 (1902). 

12 See Mexican Ore Co. v. Mexican Guadalupe Co., 47 Fed. 351, 357 
(C. C. D. N. J. 1891) ; 1 Joyce, Injunctions § 337; (1933) 46 Harv. L. Rev. 518. 

13 Cf. In re Reese, 98 Fed. 984 (C. C. D. Kan. 1900), aff'd on other grounds, 107 
Fed. 942 (C. C. A. 8th, 1901) ; United States v. Agler, 62 Fed. 824 (C. C. D. Ind. 
1894). If, however, the member joining subsequent to the decree aids persons in- 
cluded within it, he is liable to punishment for contempt. McCourtney v. United 
States, 291 Fed. 497 (C. C. A. 7th, 1923) ; People v. Marr, 181 N. Y. 463, 74 N. E. 
431 (1905) ; Seaward v. Patterson, 807] 1 Ch. 545. Little more than the mere 
doing of the forbidden act has been considered sufficient to establish an aiding and 
abetting. United States v. Taliaferro, 290 Fed. 214 (W. D. Va. 1922), (1924) 37 
Harv. L. REv. 271. 

14 See American Steel & Wire Co. v. Wire Drawers’ Union, 90 Fed. 598, 603 
(C. C. N. D. Ohio 1898); cf. Huttig Sash & Door Co. v. Fuelle, 143 Fed. 363 
(C. C. E. D. Mo. 1906); Toledo, A. A. & N. M. Ry. v. Pennsylvania Co., 54 Fed. 
730 (C. C. N. D. Ohio 1893). 

15 G. & C. Merriam Co. v. Saalfield, 190 Fed. 927 (C. C. A. 6th, 1911) ; Mc- 
Farland v. Superior Court, 194 Cal. 407, 228 Pac. 1033 (1924); Ahlers v. Thomas, 
24. Nev. 407, 56 Pac. 93 (1899) ; Avery v. Andrews, 51 L. J. Ch. (N.s.) 414 (1882); 
see Safford v. People, 85 Ill. 558, 560 (1877); State v. Will, 86 Kan. 561, 562, 
121 Pac. 362 (1912). Contra: Bate Refrigerating Co. v. Gillett, 30 Fed. 685 
(C. C. D. N. J. 1887) ; Buhlman v. Humphrey, 86 Iowa 597, 53 N. W. 318 (1892); 
Barthe v. Larquie, 42 La. 131, 7 So. 80 (1890). A lessor may be liable for the acts 
of his tenant, although a vendor would not be held for acts of his vendee. Breimeyer 
v. Star Bottling Co., 165 Mo. App. 383, 147 S. W. 526 (1912); Batterman v. Finn, 
34 How. Pr. 1608 (N. Y. 1864); State v. Lavery, 31 Ore. 77, 49 Pac. 852 (1897). 
But see Hodson v. Coppard, 29 Beav. 4, 8 (1860). Yet a conveyance of an estate 
for years transfers the possessory interest as effectually as a deed in fee. The fact 
that the purchase price is paid in installments over a period of years is hardly suffi- 
cient to distinguish the cases. 

Even where vendees and lessees are not held, an exception in the case of a 
successor to a public officer has been indicated. State v. Jackson, 90 Kan. 164, 133 
Pac. 711 (1913); see Crucia v. Behrman, 147 La. 144, 148, 84 So. 525, 527 (1920) ; 
De Cosmos v. Victoria & Esquimalt Tel. Co., 3 B. C. Rep. 347 (1894). Another 
exception has been created in the case of a successor who, prior to the acts com- 
plained of, claimed the benefit of the decree. State v. District Court, 34 Mont. 
258, 86 Pac. 798 (1906). Where, however, a sale itself is enjoined, a vendee who 
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justification these decisions might have were the transaction designed 
to evade the decree,’® where the transfer was bona fide they do not seem 
consistent with a rule punishing only those who had an opportunity to 
be heard directly or by representation. Even though the courts, im- 
posing upon the alleged contemnor the obligations of one who is a 
party, should also give him a party’s rights by allowing him a motion to 
dismiss or modify, the necessity for such proceedings, unnoticed when 
the transfer was consummated,’’ may be a substantial burden. Al- 
though the decree may conclude the successor in a suit at law as to the: 
issues once litigated,’* equity should not continue a restraint after a 
sale or lease has removed the threat of injury.*® 

An even more extreme illustration is to be found in cases holding that 
statutes authorizing the issuance of injunctions against maintenance 
of liquor, gambling, and kindred nuisances *° justify punishment of in- 
dividuals who put the property to the forbidden use, even though no 
knowledge of the decree is proved.” In at least one jurisdiction, how- 
ever, the application of these decisions has been confined to decrees 
which are phrased so broadly as to include all persons whatsoever.** 
Even as thus limited, the statutes seem to delegate to courts of equity 
the power to make criminal laws.** Broad language in the decree can- 
not operate to make successors of the original defendants parties to the 
action, nor to give their interests any real protection. 

Apart from these situations, instances in which courts have punished 
individuals not parties to the decree have been confined almost entirely 
to concerted efforts to defeat the administration of justice. Patent at- 


tempts to evade a decree by delegating performance of the forbidden 





enters into the transaction with knowledge of the order will be held as an aider 
and abettor. People v. District Court, 19 Colo. 343, 35 Pac. 731 (1894); cf. Lake 
v. Superior Court, 165 Cal. 182, 131 Pac. 371 (1913). 

16 Cf. Breimeyer v. Star Bottling Co., 165 Mo. App. 383, 147 S. W. 526 (1912) ; 
Avery v. Andrews, 51 L. J. Ch. (N.s.) 414 (1882). 

17 The usual statute does not provide for recording an injunction as an in- 
cumbrance on realty. 

18 E.g., Aldrich v. Brownell, 119 Atl. 762 (R. I. 1923) ; see Cohan v. Shibley, 
289 Pac. 169, 172 (Cal. App. 1930). 

19 Courts of equity have not been influenced by the argument that the defend- 
ant is not prejudiced by an order prohibiting action concededly wrongful. See 
Pope Motor Car Co. v. Keegan, 150 Fed. 148, 151 (C. C. N. D. Ohio 1906). 

20 E.g., Iowa Cope (1931) §$§ 1587, 1588, 1598; Kan. Rev. Stat. ANN. (1923) 
CC. 21-2130, 21-2131, 21-2137; WasuH. Comp. Stat. (Remington, 1933) §$§ 946-1, 
946-2. 

21 Silvers v. Traverse, 82 Iowa 52, 47 N. W. 888 (1891); State v. Porter, 76 
Kan. 411, 91 Pac. 1073 (1907), (1908) 21 Harv. L. Rev. 220; State v. Terry, 99 
Wash. 1, 168 Pac. 513 (1917); see Galligan v. United States, 282 Fed. 606, 608 
«C. : A. 7th, 1922); Hill v. United States, 33 F.(2d) 489, 490 (C. C. A. 8th, 
1929). 

22 Newcomer v. Tucker, 89 Iowa 486, 56 N. W. 499 (1893) ; Dermedy v. Jackson, 
147 Iowa 620, 125 N. W. 228 (1910). There has been a further limitation in that 
an agent, as distinguished from a successor, will not be charged with notice, actual 
— being required. Harris v. Hutchinson, 160 Iowa 149, 140 N. W. 830 

1913). 

23 See Gregory, Government by Injunction (1898) 11 Harv. L. Rev. 487, 502. 
In states whose constitutions enact a tri-partite system of government, such dele- 
gation of legislative power would seem unconstitutional. See 1 Cootey, Constiru- 
TIONAL Limitations (8th ed. 1927) 244. 
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act to a servant or agent renders all parties concerned amenable to con- 
tempt: the defendants for their direct violation of the mandate, the 
others for obstruction and interference with judicial process.” Al- 
though the employee has had no opportunity to be heard, no injustice 
results to him, since, not being a party, there is no liability unless the: 
act was done on behalf of the employer *° and knowledge of the order 
is proved; ** in some instances wide publicity given to the decree,”* or 
knowledge that a suit likely to result in an injunction has been begun *° 
has been deemed sufficient. Whenever a servant, having left the de- 
fendant’s employ, acted in assertion of his own interests, he has not 
been held subject to the injunction.*® The inclusion of “ servants, 
agents, employees and attorneys ” in the decree ought not to affect the 
result, for these expressions alone cannot be considered as making per- 
sons neither named, served, nor represented parties to the decree.** 





24 Seidlitz v. Jackson, 125 N. W. 230 (Iowa 1910); Lytle v. Galveston, H. & 
S. A. Ry., 41 Tex. Civ. App. 112 (1905) ; Seaward v. Patterson, [1897] 1 Ch. 545. 
Mere acquiescence in the acts of employees will also subject the employer to punish- 
ment. Aldringer v. Pugh, 57 Hun 181, 10 N. Y. Supp. 684 (1890), aff'd, 132 
N. Y. 403, 30 N. E. 745 (1892) ; State v. Rogers, 124 Ore. 656, 265 Pac. 784 (1928). 
However, where an employer has attempted to restrain his employees from violat- 
ing the injunction, the courts are reluctant to punish him. Shirk v. Cox, 141 Ind. 
301, 40 N. E. 750 (1895); see Kerr, Injunctions (6th ed. 1927) 674. But cf. 
Klinck v. Black, 14 S. C. 241 (1880). 

25 Conkey v. Russell, 111 Fed. 417 (C. C. D. Ind. 1901), appeal dismissed, sub 
nom. Bessette v. Conkey, 133 Fed. 165 (C. C. A. 7th, 1904) ; St. Joseph Brewing Co. 
v. Hauser, 151 Mo. App. 423, 132 S. W. 54 (1909); Fowler v. Beckman, 66 N. H. 
424, 30 Atl. 1117 (1891); Daly v. Amberg, 126 N. Y. 490, 27 N. E. 1038 (1891); 
Wellesley v. Mornington, 11 Beav. 181 (1848). But cf. Johnson v. Von Kettler, 66 
Ill. 63 (1872). Where a corporation, formed to do the forbidden act, is simply the 
defendant in another guise, the corporation will be punished. Bernard v. Frank, 179 
Fed. 516 (C. C. A. 2d, 1910); Sperry & Hutchinson Co. v. McKelvey Hughes Co., 
64 Pa. Super. Ct. 57 (1916). 

26 Hoover Co. v. Exchange Vacuum Cleaner Co., Inc., 1 F.Supp. 997 (S. D. N. Y. 
1932) Alemite Mfg. Corp. v. Staff, 42 F.(2d) 832 (C. C. A. 2d, 1930), (1931) 9 
N.C ke REv. 210; see People v. Compton, 1 Duer 512, 554 (N. y. 1853). Contra: 
Miller v. Toledo Grain & Milling Co., 21 Ohio C. C. 325 (1900); Wimpy v. 
Phinizy, 68 Ga. 188 (1881) ; cf. Janney v. Pancoast Int. Ventilator Co., 124 Fed. 972 
(C. C. E. D. Pa. 1903) ; see Brown v. Sage, 12 Grant Ch. 25 (Ont. 1865). 

27 Galligan v. United States, 282 Fed. 606 (C. C. A. 7th, 1922); Harris v. 
Hutchinson, 160 Iowa 149, 140 N. W. 830 (1913); Corbett v. Bryan, 83 Okla. 39, 
200 Pac. 450 (1921). 

28 State v. Coffeyville, 90 Kan. 164, 133 Pac. 711 (1913); Titusville Iron Co. 
v. Quinn, 13 Pa. Dist. 416 (1903) ; cf. State v. Wallace, 114 Wash. 586, 195 Pac. 993 
(1921). But cf. Garrigan v. United States, 163 Fed. 16 (C. C. A. 7th, 1908), 
certiorari denied, 214 U.S. 544 (1909). 

29 Lewes v. Morgan, 5 Price 518 (1818); cf. Hill v. United States, 33 F.(2d) 
489 (C. C. A. 8th, 1929). But cf. Dowagiac Mfg. Co. v. Minnesota Moline Plow 
Co., 124 Fed. 736 (C. C. D. Minn. 1903) ; Im re Rice, 181 Fed. 217 (C. C. M. D. Ala. 
1910). Presence in the courtroom at the time the order is granted concludes all 
questions as to knowledge. See York Mfg. Co. v. Oberdick, 11 Pa. Dist. 616, 618 
(1902) ; Vansandau v. Rose, 2 Jac. & W. 264 (1820). 

30 See note 26, supra. 

%1 That servants, agents, aiders, and abettors are not parties, and therefore 
liable only for obstruction or interference with the process of the court, rather 
than for a direct violation of the decree, was painstakingly elaborated in Wellesley 
v. Mornington, 11 Beav. 180 (1848), and further developed in Seaward v. Patter- 
son, [1897] 1 Ch. 545. Compare Im re Staire, 111 N. J. Eq. 285, 162 Atl. 195 
(1932); Alemite Mfg. Corp. v. Staff, 42 F.(2d) 832 (C. C. A. 2d, 1930), (1931) 
29 Micu. L. Rev. 632. Manifestly, protection of agents, servants, and employees, 
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Occasional decisions seem to have extended this rule. In In re 
Lennon ** a servant who acted in disobedience of an order of his em- 
ployer to respect an injunction compelling the latter to afford connect- 
ing facilities to the plaintiff railroad was punished for contempt.** The 

‘fact that the servant technically continued within the scope of employ- 
ment was made the basis of the decision.** Yet no concert to evade 
the decree was involved, and the acts of the alleged contemnor would 
seem to have been a clear assertion of an independent interest. Simi- 
larly a partner is sometimes punished for acts forbidden to his associate, 
even though the alleged contumacy was in furtherance of his own rather 
than his partner’s interests.*® Such liability, imposed without regard 
for representation or hearing in the original proceeding, would seem to 
be a denial of due process.*® Moreover, since a remedy in the form of 





regarded as parties to a class suit, cannot be entrusted to the employer alone as 
their representative, for in many cases their interests are antagonistic. Cf. In re 
Lennon, 166 U. S. 548 (1897); Donaldson v. Roksament Stone Co., 178 Fed. 103 
(C. C. E. D. N. Y¥. 1910). Nevertheless, American courts have frequently re- 
garded the inclusion of “servants, agents, aiders and abettors” in the decree as 
binding them as parties. Miller v. Toledo Grain & Milling Co., 21 Ohio C. C. 325 
(1900) ; Sloan v. People, 115 Ill. App. 84 (1904); see Waterman Co. v. Standard 
Drug Co., 202 Fed. 167, 172 (C. C. A. 6th, 1913) ; Batterman v. Finn, 34 How. Pr. 
108, 114 (N. Y. 1864). Yet agents or officers cannot be joined as individuals in the 
original bill. Dangler v. Imperial Machine Co., 11 F.(2d) 945 (C. C. A. 7th, 
1926) ; Grover v. Swain, 29 Hun 454 (N. Y. 1883). But cf. Robertson v. Tapscott’s 
Adm’r, 81 Va. 533 (1886). 

382 166 U. S. 548 (1897). 

33 It may be doubted whether the employees of the defendant railroad could 
have been enjoined in a proceeding immediately prosecuted against them, since, 
as individuals, they were under no obligation to assist in transporting the plaintiff’s 
cars. In other situations the courts have been hostile to efforts to accomplish in- 
directly that which is prohibited if attempted directly. However, the decision may 
be explained by the determination of the federal courts to keep the channels of 
transportation open, and to avoid a repetition of the horrors of the Pullman strike. 
See In re Debs, 158 U. S. 564 (1895); FRANKFURTER AND GREENE, OP. cit. supra, 
note 4, at 18. 

84 See 166 U.S. at 557, commented on in Jn re Reese, 98 Fed. 984, 987 (C. C. D. 
Kan. 1900), aff'd on other grounds, 107 Fed. 942 (C. C. A. 8th, 1901). Although a 
corporation does not theoretically counsel disobedience, it is well settled that officers 
will nevertheless be liable for a conscious violation of an order entered against the 
corporation. Wilson v. United States, 221 U. S. 361 (1911); Geller v. Flamount 
Realty Corp., 260 N. Y. 346, 183 N. E. 520 (1932). Since the corporation acts only 
through its officers, the possibility of a conflict of interest with reference to the 
same subject matter is meager. And officers will not be punished where they were 
powerless to obey. Pennsylvania R. R. v. Thompson, 24 Atl. 544 (N. J. 1892); 
cf. Phillips v. Detroit, Fed. Cas. No. 11,101 (C. C. E. D. Mich. 1877). As in the 
cases involving servants, an officer who in good faith severs his connection with the 
corporation is no longer bound. Mexican Ore Co. v. Mexican Guadalupe Co., 
47 Fed. 351 (C. C. D. N. J. 1891) ; Omeliah v. American Cap Front Mfg. Co., 195 
Fed. 539 (C. C.S.D.N. Y. 1912). Officers may be protected by the onportunity to 
move to dissolve. See Phillips v. Detroit, supra, at 512. 

35 In re Coggshall, 100 Mo. App. 585, 75 S. W. 183 (1903); State v. Rogers, 
124 Ore. 656, 265 Pac. 784 (1928). Contra: McCall v. Bladworth, 290 Fed. 365 
(C. C. A. 2d, 1923). Moreover, the original defendant may be liable for acquies- 
cence in his partner’s acts. Neale v. Osborne, 15 How. Pr. 81 (N. Y. 1857). 

36 See Alemite Mfg. Corp. v. Staff, 42 F.(2d) 832, 833 (C. C. A. 2d, 1930), 
(1931) 29 Micu. L. Rev. 632; In re Reese, 98 Fed. 984, 987 (C. C. D. Kan. 1900), 
aff'd on other grounds, 107 Fed. 942 (C. C. A. 8th, 1901) ; Berger v. Superior Court, 
175 Cal. 719, 723. 167 Pac. 143, 145 (1917). 
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a class suit is frequently available,*? many of these decisions lack the 
possible justification of convenience. 

In a few instances individuals not even associated in interest with 
the named defendants have been held in contempt for knowingly acting 
in disobedience of an injunction.** In each case the status sought to 
be preserved by the order was disturbed by the conduct punished. Yet 
the courts seem to have overlooked the fact that there was no systematic 
effort to render the prohibition ineffective, and that the equities of the 
alleged contemnors were never fairly presented in the original proceed- 
ing. Except for these decisions, it seems well settled that third persons 
acting independently may not be held for contempt.*® 





LEGISLATION 


LEGISLATIVE AID TO CREDITORS OF DEFAULTING STATE POLITICAL 
SuBpIvisions — Home Rute Opjections. — As of January 1, 1933, 
of an estimated $14,000,000,000 invested in securities of local state 
political units, $1,000,000,000 were said to be in default.'. Meagre 





37 See note 5, supra. 

38 In Chisolm v. Caines, 121 Fed. 397 (C. C. D. S. C. 1903), (1904) 17 Harv. 
L. Rev. 133, a decree enjoining designated defendants from trespassing on the com- 
plainant’s land was enforced against independent third persons who had knowledge 
of the order. Compare Smith-Barry v. Dawson, L. R. 27 Ir. 558 (1891). The 
Chisolm case was criticized in Alemite Mfg. Corp. v. Staff, 42 F.(2d) 832, 833 
(C. C. A. 2d, 1930). A holder of municipal obligations has been punished for 
knowingly initiating an action at law against municipal officers enjoined from 
payment of the claim at the instance of a taxpayer. State v. Freshwater, 107 
W. Va. 210, 148 S. E. 6 (1929). Contra: People v. Randall, 73 N. Y. 416 (1878) ; 
Savage v. Sternberg, 19 Wash. 679, 54 Pac. 611 (1898). And a bank has been 
held in contempt for honoring the order of a depositor who, to its knowledge, had 
been enjoined from collection of his assets. Kirby v. San Francisco Savings & 
Loan Co., 95 Cal. App. 757, 273 Pac. 609 (1928). Nevertheless, courts will not 
punish a complainant who disobeys an order procured at his instance, although 
such conduct will support a motion to dismiss the bill or decree. Vanzandt v. 
Argentine Mining Co., 48 Fed. 770 (C. C. D. Colo. 1880) ; Porter v. Smock, 129 Kan. 
114, 281 Pac. 924 (1927). Some measure of protection may be accorded such 
non-parties by an opportunity to move to dismiss or modify the order. Landers 
v. Fisher, 24 Hun 648 (N. Y. 1881). Contra: Lenn v. Wheeler, 21 N. J. Eq. 
231 (1870). Although anyone who knowingly interferes with property in the 
possession of a receiver is punishable for contempt, these cases stand on a dif- 
ferent footing, since the proceedings do not conclude third parties unheard, but 
permit any interested claimant to come in and establish his right to the res. 
In re Wilk, 155 Fed. 943 (S. D. N. Y. 1907); cf. Lewis v. Singleton, Hunt & Co., 
61 Ga. 164 (1878) ; see 4 Pomeroy, Equity JuRISPRUDENCE (2d ed. 1919) § 1575; 
(1930) 43 Harv. L. Rev. 494. 

89 Ex parte State v. Higdon, 162 Ala. 181, 50 So. 143 (1909); Berger v. 
Superior Court, 175 Cal. 719, 167 Pac. 143 (1917); Acequia Del Llano v. 
Acequia De La Joyas Del Llano Frio, 25 N. M. 134, 179 Pac. 235 (1919); Rigas 
v. Livingston, 178 N. Y. 20, 70 N. E. 107 (1907); Boyd v. State, 19 Neb. 128, 
26 N. W. 925 (1886); State v. Peterson, 29 Wash. 571, 70 Pac. 71 (1902); De 
Cosmos v. Victoria & Esquinalt Tel. Co., 3 B. C. Rep. 347 (1894). 


. Tue Bonn Buyer, April 1, 1933, at 5; cf. Rightor, The Bonded Debt of 257 
Cities (1932) 21 Nat. Mun. Rev. 349. The total funded indebtedness is about 
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prospects, however, face the creditor * who, unaided by legislation, seeks 
legal assistance. In the rare case of the unit granting a lien at the 
time of the debt, a fair degree of protection is afforded. But at com- 
mon law this was permitted only on property held in a private capacity,° 
and legislation modifying the common-law rule has been non-compre- 
hensive and sporadic. The common law also allows the judgment 
creditor to levy execution upon private property of the unit,’ and here, 
too, the legislative modification has been inadequate.® In the New 
England states execution may be levied upon the property of the in- 
habitants of the unit. Immemorial usage’ or statutory enactment ® 
gives authority for such procedure, but its application to incorporated 
cities, in the absence of the latter, is doubtful.? Outside New England 
this remedy is nowhere recognized, and is indeed often expressly 
denied.*° 

In the normal case, other remedies not availing, the judgment credi- 
tor must seek a writ of mandamus to compel payment of his claim by 
the levy and collection of a tax. Asa practical matter, however, there 
is a ceiling to the tax rate,’* and a levy over the frequent taxing limits ** 





equally divided between cities over 30,000 in population and cities under that 
number, towns, villages, and taxing districts. For the period from 1921 to 1932 
the average annual rate of issuance of municipal obligations, including state, has 
totalled over $1,300,000,000; the rate of retirement has been approximately $500,- 
000,000. THE Bonp Buyer, April 1, 1933, at 5. 

2 This note is concerned with the voluntary creditor who has a valid claim 
against the political unit itself, as opposed to a tort claimant or special assessment 
bondholder. 

8 3 McQuriin, Municrpat Corporations (2d ed. 1928) § 1246; Note (1930) 
71 A. L. R. 828. 

4 Some statutes have denied the existence of any power. E£.g., N. M. Star. 
Ann. (Courtright, 1929) § 90-1001 (city, town, or village); TENN. Cope (1932) 
§ 3353. Some have granted authority in full. E.g., Fra. Comp. Laws (1927) 
§ 3008 (city or town); Nev. Comp. Laws (Hillyer, 1929) § 1128(5) (city). And 
some in particular situations only. E.g., Mo. Const. art. X, § 12 (city over 75,000 
to build public utility) ; Urans Comp. Laws (1917) § 2072 (drainage district). 

5 New Orleans v. Louisiana Const. Co., 140 U. S. 654 (1891); Marin Water & 
Power Co. v. Sausalito, 49 Cal. App. 78, 193 Pac. 294 (1920); cf. Keith v. Drain- 
age District No. 7, 183 Ark. 786, 38 S. W.(2d) 755 (1931). A debtor of the political 
unit may not be garnisheed. Lee v. Fairfield, 145 So. 669 (Ala. 1933); Herter v. 
Detroit, 243 Mich. 66, 219 N. W. 617 (1928). But cf. Bayou Meto Drainage Dist. 
v. Chapline, 143 Ark. 446, 220 S. W. 807 (1920). 

6 Some statutes follow the common law. E£.g., Iowa Cope (1931) § 11771; 
W. Va. Cope (Michie, 1932) $382 (county). Pennsylvania extends it to other 
property. Pa. Stat. Ann. (Purdon, 1930) tit. 16, § 1034 (county, revenues), tit. 
24, § 365 (school district, revenues). Others totally deny any power whatsoever. 
N. M. Const. art. VIII, § 7; Wyo. Rev. Stat. ANN. (1931) § 29-308 (county). 

7 Chase v. Merrimack Bank, 19 Pick. 564 (Mass. 1837) ; cf. Beardsley v. Smith, 
16 Conn. 368 (1844). 

8 Me. Rev. Strat. (1930) c. 98, § 30, c. 56, § 116 (including cities); N. H. Pus. 
Laws (1926) c. 346, §8; Vr. Gen. Laws (1917) § 2442; cf. Beardsley v. Smith, 16 
Conn. 368 (1844). 

9 But see Nichols v. City of Ansonia, 81 Conn. 229, 236, 70 Atl. 636, 638 (1908). 

10 See, e.g., Mont. Const. art. XII, §8; Nes. Constr. art. VIII, § 7; Uran 
Comp. Laws (1917) § 1430; Wis. Stat. (1931) § 66.11(3) ; Emeric v. Gilman, 10 
Cal. 404 (1858) ; Miller v. McWilliams, 50 Ala. 427 (1874). 

11 Poverty is no defense to the action for a writ. State v. Lehman, 100 Fla. 
1313, 131 So. 533 (1930). 

12 See Toe Bonn Buyer, March 25, 1933, at 9. 

13 F.g., ALA. Const. §§ 215, 216; Mo. Const. art. X, $11. A number of states 
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cannot be ordered.** Furthermore, although a few statutes deny prior- 
ity of current expenditures,’® expenses of running the government re- 
ceive prior payment.'® Complicity or intimidation of the taxing officials 
has in the past been a further stumbling block,’’ for in such situations, 
a court of equity would lend no aid.’* In the case of dissolution of the 
governmental unit, however, equity appears more willing to entertain 
actions; 1° it will also prevent the diversion of a sinking fund created and 
set apart for the payment of particular obligations.”° 

Iowa and Maryland alone provide that in the event of refusal to obey 
the writ the court “‘ may direct that the . . . acts required to be done 
may be done by . . . some . . . person appointed by the court. . . .” #4 
This statute has been held to allow a federal court of equity to appoint 
an officer to levy and collect taxes.” It may be questioned whether 
this result would be reached under a statute in seven states allowing the 
court under the same circumstances to “ make any orders necessary 
and proper for . . . the complete enforcement of the writ.” ** With 





except from the tax limit levies to pay bonded indebtedness. N. M. Stat. ANN. 
(Courtright, 1929) § 141-1001; R. I. Gen. Laws (1923) § 674; cf. Inv. Rev. Star. 
(Cahill, 1931) c. 24, § 1021. 

14 State v. Sheldon, 53 Neb. 365, 73 N. W. 694 (1898); State v. Bish, 104 
Ohio St. 206, 135 N. E. 816 (1922). 

15 N. Y. Seconp Crass Cities Law (1909) § 206; Pa. Stat. Ann. (Purdon, 
1930) tit. 16, § 1034 (county), tit. 24, § 365 (school dist.) ; cf. note 4, supra, note 
25, infra. 

16 East St. Louis v. Zebley, 110 U. S. 321 (1884) ; Munn. Stat. (Mason, 1927) 
§ 1834; see United States v. Paschall, 9 F.(2d) 109, 112 (D. Ark. 1925), writ of 
error dismissed, 17 F.(2d) 1021 (C. C. A. 8th, 1926). A contrary result has been 
reached under a statute specifically requiring a tax to be levied to meet interest 
and principal payments of bonds issued. Kent v. United States, 113 Fed. 232 
(C. C. A. 6th, 1902); Keefe v. Adams, 143 So. 644 (Fla. 1932); see State v. Van 
Wert, 184 N. E. 12 (Ohio, 1932) ; cf. Ascension Red Cypress v. New River Drain- 
age Dist., 175 La. 300, 143 So. 270 (1932). Contra: White v. Decatur, 119 Ala. 
476, 23 So. 999 (1898). 

17 See, e.g., Rees v. Watertown, 19 Wall. 107, 108-9 (U. S. 1873); Thompson 
v. Allen County, 115 U. S. 550, 551 (1885); Preston v. Sturgis Milling Co., 183 
Fed. 1, 3 (C. C. A. 6th, 1910), certiorari denied, 220 U. S. 610 (1911). Nor were 
some legislatures adverse to destroying effective rights of creditors. See 1 Ditton, 
MUNICIPAL CorPORATIONS (5th ed. 1911) § 336. 

18 “The remedy is in law and theory adequate. ... The want of a remedy 
and the inability to obtain . . . [its] fruits . . . are quite distinct.” See Rees v. 
Watertown, 19 Wall. 107, 124 (U.S. 1873) ; Safe Deposit & Trust Co. v. Anniston, 
96 Fed. 661 (C. C. N. D. Ala. 1899). 

19 See Broughton v. Pensacola, 93 U. S. 266, 269 (1876); Chalstran v. Board 
of Education, 244 Ill. 470, 478, 91 N. E. 712, 716 (1910); 1 Ditton, MunicrpaL 
CorPorRATIONS § 336; cf. Mt. Pleasant v. Beckwith, 100 U. S. 514 (1879); Everett 
v. Independent School Dist., 109 Fed. 697 (C. C. D. Iowa 1901). 

20 Maenhaut v. New Orleans, Fed. Cas. No. 8,940 (C. C. D. La. 1876); Tyler 
County v. Town, 23 F.(2d) 371 (C. C. A. 5th, 1928); cf. Douglasville v. Mobley, 
169 Ga. 53, 149 S. E. 575 (1929). Numerous states require sinking funds to be 
created for bond issues. See, e.g., OKLA. Const. art. X, § 26; TENN. Cope (1932) 
§ 3606. Contra: N. H. Pus. Laws (1926) c. 59, §§ 2, 3. 

21 Towa Cope (1931) § 12453; Mp. Ann. Cope (Bagby, 1924) art. 75, § 141; cf., 
e.g., Coto. Ann. Stat. (Mills, 1930) § 1320a; Munn. Stat. (Mason, 1927) § 1836. 

22 Supervisors of Lee County v. Rogers, 7 Wall. 175 (U. S. 1868); cf. Stansell 
v. Levee Bd. of Miss. Dist. No. 1, 13 Fed. 846 (N. D. Miss. 1881). 

23 Cat. Cope Civ. Proc. (Deering, 1931) § 1097; IpAHO CopE (1932) § 13-314; 
Mo. Stat. ANN. (Vernon, 1932) p. 1463; Mont. Rev. Cope (Choate, 1921) § 9860; 
Nev. Comp. Laws (Hillyer, 1929) § 9254; N. D. Comp. Laws Ann. (1913) $ 8469; 
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respect to drainage districts and the like, legislation in six states 
meets intentional interference with the tax machinery by providing 
for the appointment of a receiver and authorizing the levy and col- 
lection of taxes by other than the usual officials.** Such legislation 
often subordinates current governmental expenses to the claims of 
creditors.”° 

A major defect of most of the statutes already discussed,”* besides 
their restricted application, is ‘that little attempt is made to reform the 
financial maladministration which in part has been the cause of the 
inability to meet obligations.*7 A new legislative approach, centering 
upon this feature and leaving the collection of taxes to the political 
officials, has been evidenced by recent comprehensive enactments pro- 
viding for supervision of finances of defaulting local units.** New 
Hampshire was the pioneer. In 1921 a finance commission, to be ap- 
pointed by the governor, was created to regulate and control the appro- 
priations, expenditures and issuing of certificates of indebtedness by 
the city of Manchester.*® Massachusetts, in 1931, enacted a statute 
of like character for the city of Fall River.*° In New York a bill, 
similar in form, has been introduced in the legislature, applying to all 
defaulting political subdivisions.*t A New Jersey statute, passed in 1931, 





S. D. Comp. Laws (1929) § 3018. Cf. Yost v. Dallas County, 236 U.S. 50 (1915) 
(“ by mandamus or otherwise ” gives no power to appoint) ; Campbellsville Lum- 
ber Co. v. Hubbert, 112 Fed. 718 (C. C. A. 6th, 1902) (provision must appear on 
the face of the bond). 

24 Arx. Dic. Stat. (Crawford & Moses, 1921) §$§ 3633, 5451, (Castle, Supp. 
1927) §5638b, (Castle, Supp. 1931) § 5708e; Fra. Comp. Laws (1927) § 1493; 
IpaHo Cope (1932) §§ 6-601(5A), 6-605; N. M. Laws 1931, c. 55, § 1; TENN. CoDE 
(1932) § 4369; W. Va. Cope (Michie, 1932) § 2175; cf. Tex. Gen. Laws, 2d sess. 
1929, c. 46 (city or town), repealed by Tex. Gen. Laws 1931, c. 26; see Meriwether 
v. Garrett, 102 U. S. 472, 474, (1881). Relief in accordance with these statutes 
may be given in the federal courts. Guardians Savings & Trust Co. v. Road Imp. 
Dist., 267 U. S. 1 (1925); cf. Supervisors of Lee County v. Rogers, 7 Wall. 175 
(U. S. 1868). 

The ability of a court of equity to appoint a receiver for the property of a 
construction district\in the absence of a statute would depend upon whether such 
a district were considered a political or private\unit. Cf. Depew v. Venice Drain- 
age Dist., 158 La. 1099, 105 So. 78 (1925) (no receiver). Contra: Broadhurst v. 
Board of Comm’rs, 195 N. C. 439, 142 S. E. 477 (1928). 

25 ArK. Dic. Stat. (Crawford & Moses, 1921) § 5451, (Castle, Supp. 1927) 
§ 5638b, (Castle, Supp. 1931) §5708e; Fra. Comp. Laws (1927) § 1493; TENN. 
Cope (1932) $4370; W. Va. Cope (Michie, 1932) § 2175. 

26 Only a few of the receivership statutes (note 24, supra) affect other than the 
taxing powers. Cf. Inano Cope (1932) §§ 6-601(5A), 6-605; N. M. Laws 1931, c. 55, 
§ 2; Tex. Gen. Laws, 2d sess. 1929, c. 46, repealed by Tex. Gen. Laws 1931, c. 26. 

27 See Message of the Governor of New York, N. Y. Times, Dec. 10, 1932, at 
10; Bird, American Cities Face 1933 (1933) 22 Nat. Mun. Rev. 51; THe Bonp 
Buyer, April 22, 1933, at 36. 

28 Canada here has once again taken the lead with enactments of a very com- 
prehensive and far reaching nature. Cf. Legis. (1933) 46 Harv. L. Rev. rorg, nn.12, 
31; Legis. (1933) 46 Harv. L. Rev. 1325, nn. 67, 72. Three Canadian laws permit 
officials appointed by the provincial authorities to take over all duties and functions 
of municipalities in financial difficulties. Atperta Rev. Stat. (1922) c. 17, $$ 3, 15; 
B. C. Stat. 1932, c. 39, § 19; Man. Cons. AMENDS. (1924) c. 133, § 21. 

29 N. H. Laws 1921, c. 226. 

80 Mass. Acts 1931, Cc. 44. 

81 Message of the Governor of New York, N. Y. Times, Dec. 10, 1932, at 10; 


Dec. 15, 1932, at 4. 
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varies in providing a smaller degree of supervision.** A 1933 Oregon 
statute ** provides for court appointment of an administrator for de- 
faulting units of less than 100,000 in population. The approval of the 
administrator is necessary for expenditures and tax levies; he may re- 
move other than elective officials, reduce all salaries, and also collect 
assessments. Procedure is outlined whereby on petition of eighty per 
cent of the bondholders, publication may be had for the remainder 
and all not dissenting shall be held to consent to the refunding agree- 
ment.** A proposal of the administration, presented to the 1933 
Florida legislature, would create a permanent board with power to reduce 
budget items and expenditures of all units, and on default to determine 
the amount of assessments, subject to court review.*® Indiana,** New 
Mexico,** and Oregon ** have created permanent appointive boards with 
power to regulate local governments by revising budgets, prohibiting 
bond issues and setting the amount of tax levies.*® The difference in 
approach of these statutes raises doubt whether their motivation was a 
desire to protect the creditors or the taxpayers. Regard for the latter 
is probably the cause of a proposal before the United States Congress 
to amend the Bankruptcy Act to allow composition agreements by 
seventy-five per cent of the creditors of political subdivisions.*° In 
most cases both factors are influential.** 

All the states but Oregon which have enacted supervisory legislation 
have no express constitutional home rule guarantees.** In the absence 
of such provisions there would appear to be no objection to the super- 





32 N. J. Laws 1931, cc. 340, 384. 

83 §. B. 33 (Ore. 1933) ; THE Bonp Buyer, April 1, 1933, at 6, April 15, 1933, 
at 36. This statute also grants priority to current expenses. Cf. note 16, supra. 

84 Cf. note 40, infra. 

35 See THe Bonp Buyer, April 22, 1933, at 36. 

86 Inp. Ann. Stat. (Burns, 1926) §§ 14239-40 (no power to revise budgets). 

87 N. M. Stat. Ann. (Courtright, 1929) §§ 90-1101, 1102, 141-501, 502, 507(8)— 
(9) (no power to set tax levy). 

38 Ore. Cope ANN. (1930) §§ 69-1202, 1203, 1206-9 (control over political units 
in and including counties over 100,000). 

89 Cf. Iowa Cope (1931) § 7703; N. C. Laws 1931, c. 60, $$ 2, 7, 11, 14, 35. 
State regulation is, of course, also present in statutory restrictions imposing debt 
and taxing limits. See Stason, State Administrative Supervision of Municipal In- 
debtedness (1932) 30 Micu. L. Rev. 833; note 13, supra. 

40 Toe Bonp Buyer, March 18, 1933, at 2; April 8, 1933, at 2. Investment 
opinion appears to be strongly in favor of this bill as opposed to that providing 
for a bond moratorium. See note 41, infra. It is not within the scope of this Note 
to discuss the constitutionality of these measures. But see THE Bonp Buyer, 
March 18, 1933, at 31. 

41 See Message of the Governor of New York, N. Y. Times, Dec. 10, 1932, at 10; 
cf. SEBRING, DEPRESSION LEGISLATION AND LocaL GOVERNMENTS (1933) (unpub- 
lished thesis in Harvard Law School Library). Primary concern for creditors is 
shown by a Virginia statute providing for state payment of certain funds, usually 
allotted to counties, to unpaid creditors thereof. Va. Acts 1932, c. 148; cf. the bill 
introduced in New York, N. Y. Times, Dec. 15, 1932, at 4. The bill which has 
passed the House and Senate Judiciary Committees of Congress granting a two-year 
bond moratorium to cities favors taxpayers. U.S. Daily, March 3, 1933, at 2255; 
Tue Bonp Buyer, March 4, 1933, at 5; cf. N .J. Laws 1931, c. 340, art. 405. 

42 For the purposes of this Note such guarantees are not considered to include 
the very numerous prohibitions against legislation special in its application. Doubt- 
less this barrier may be scaled. 
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visory statutes,** subject to a query in those jurisdictions recognizing 
an “ inherent right ” to local self-government.‘ Any contention of an. 
unlawful delegation of legislative power seems untenable.*® But ex- 
tension of the financial administration statutes into home rule fields 
requires meeting prohibitions of varying types and degrees. 

A common form of home rule guarantee is found in the grant of 
authority to units, usually the larger cities, to frame their own char- 
ters.*° These provisions, although differing somewhat in language, have 
been consistently held in no event to do more than forbid state intrusion 
in matters of solely local concern; ** the limits of this particular field do 
not lend themselves to precise definition.** Similarly, this is the only 
protection afforded by the “inherent right” doctrine.*® Any court 
considering a statute of the New Hampshire type would not appear 
unjustified in finding sufficient general concern to be present. Elements 
of state-wide interest are found in a desire to maintain the credit stand- 
ing of the state and its other subdivisions, and to protect the quasi- 
public business institutions which have invested heavily in these securi- 
ties.°° Such concern is found in somewhat weaker degree in the 
permanent board type of statute. But there are judicial indications 





43 Broadhurst v. Fall River, 278 Mass. 167, 179 N. E. 586 (1932). The Fed- 
eral Constitution affords no protection to political subdivisions against legislative 
changes in their form of government. Trenton v. New Jersey, 262 U.S. 182 (1923). 
No attempt is made in this Note to discuss the possibilities of contentions by indi- 
viduals of impairment of contractual obligations, or by political units of an unlawful 
taking of property held in a private capacity. 

44 This doctrine is little accepted. See (1930) 44 Harv. L. Rev. 133. And it 
appears to have been looked upon with less favor in recent years in some of the 
jurisdictions once espousing it. See State v. Morris, 199 Ind. 78, 88, 155 N. E. 198, 
202 (1927), (1927) 40 Harv. L. Rev. 1153; Board of Trustees v. Schupp, 223 Ky. 
269, 274, 3 S. W.(2d) 606, 609 (1928). 

45 Broadhurst v. Fall River, 278 Mass. 167, 179 N. E. 586 (1932) ; cf. Zoercher v. 
Agler, 202 Ind. 214, 172 N. E. 186 (1930) ; State v. Frear, 148 Wis. 456, 134 N. W. 
673 (1912). 

46 See, e.g., Cat. Const. art. XI, §8 (city or city and county over 3,500) ; 
Coro. Const. art. XX, §§ 4, 6 (city or town over 2,000); Mp. Const. art. XI,A 
(Baltimore) ; Micu. Const. art. VIII, §§ 21, 31; Minn. Cownst. art. IV, 36 (city 
or village) ; Mo. Const. art. IX, §§ 16, 20, 22, 23 (city over 100,000) ; NEB. Const. 
art. XI, § 2 (city of 5,000) ; Onto Const. art. XVIII, §§ 2, 3, 7; Oxia. Const. art. 
XVIII, §3 (city over 2,000); Ore. Const. art. XI, §2; Pa. Const. art. XV, §1 
(city) ; Tex. Const. art. XI, §5 (city over 5,000); WasH. Const. art. XI, § 10 
(city over 20,000). 

47 See 1 McQuittin, Municrpat Corporations § 215. In a few states the 
language of the decisions based on the wording of the provision leads to the con- 
clusion that legislation general in application, although relating to local matters, 
will be upheld. See Williams v. Mayor of Baltimore, 53 Sup. Ct. 431, 435 (1933); 
State v. Peterson, 180 Minn. 366, 377, 230 N. W. 830, 834 (1930); McBain, Home 
Rute in Law AND PRACTICE (1916) 396-456 (Wash.) ; cf. N. Y. Const. art. XII, § 2; 
Wis. Const. art. XI, § 3. 

48 See 1 Ditton, Municrpat Corporations (sth ed. 1911) 112, n.2; 1 Mc- 
Quttiin, Munictpat Corporations $191. Particular charter provisions may sim- 
plify the problem. Cf. Buntman v. Phoenix, 32 Ariz. 18, 255 Pac. 490 (1927). 

49 See (1930) 44 Harv. L. Rev. 133. 

50 See Message of the Governor of New York, N. Y. Times, Dec. 10, 1932, at 
10. Only one court has been found which might be said to reason along these lines. 
Tulsa v. Dabney, 133 Okla. 54, 270 Pac. 1112 (1928). But a taking over of all the 
ordinary functions of local government, as in the Canadian statutes (see note 28, 
supra) would appear to constitute too great an infringement. 
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that these may be sustained both as to supervision over budgets and 
the issuing of certificates of indebtedness ** and in the power to set 
taxes.°* Although the Oregon permanent board statute has been be- 
fore the courts, no home rule objections have been adverted to,°** and 
Indiana, a state espousing the “ inherent right ” theory,** has specifi- 
cally upheld its statute.*° While a general transfer of the taxing power 
on default seems difficult to sustain,®* such a transfer only in the event 
of non-action by the proper officials may be supported on the ground 
that such a unit has forfeited its right to self-government.*” 

The New York and Wisconsin constitutions provide for election or 
appointment by the authorities of counties, cities, towns, and villages of 
officers performing functions exercised by such political unit at the 
time of the adoption of the constitution.®* The functions exercised by 
officers appointed by the state under any of the statutes already men- 
tioned, whether general in concern or not, are an adjunct to the govern- 
ment of the political subdivision, and therefore local in nature. *° 
Whether they were exercisable at the adoption of the constitution is 
solely an historical question for the particular state.® Although the 
creation of a new political unit affords circumvention of this prohibi- 
tion,* such a scheme is not practicable for the present problem. But 
it has been held that if the office is temporary in its character, the 
officer is non-local and outside the restrictions of this provision.® 





51 Other constitutional provisions may well lend aid in upholding supervision 
over indebtedness. Cf., e.g., Micu. Const. art. VIII, § 20, Harsha v. Detroit, 246 
N. W. 849 (Mich. 1933); Onto Const. art. XVIII, § 13, Phillips v. Hume, 122 
Ohio St. 11, 170 N. E. 438 (1930) ; Ore. Const. art. XI, § 5; Tex. Const. art. III, 
§ 52. But cf. Coto. Const. art. XX, § 6e. 

52 Supervision of the taxing power would seem easier to uphold. Cf. Pacific 
Fruit Express Co. v. Yuma, 32 Ariz. 601, 261 Pac. 49 (1927); Oklahoma News 
Co. v. Ryan, tor Okla. 151, 224 Pac. 969 (1924). Here, too, numerous constitu- 
tional provisions would afford additional support. Cf., e.g., Mo. Const. art. X, § 1; 
Siemens v. Shreeve, 317 Mo. 736, 296 S. W. 415 (1927) ; OKLA. Const. art. X, § 20; 
Outro Const. art. XVIII, § 13, State v. Bish, 104 Ohio St. 206, 135 N. E. 816 (1922). 
But cf. Coto. Const. art. XX, § 6g. 

53 Tichner v. Portland, 1o1 Ore. 294, 200 Pac. 466 (1921). But cf. Pearce v. 
Roseburg, 77 Ore. 195, 150 Pac. 855 (1915). 

54 See note 44, supra. 

55 State v. Leonard, 198 Ind. 356, 153 N. E. 777 (1926); Zoercher v. Agler, 202 
Ind. 214, 172 N. E. 186 (1930). 

56 Cf. Ardmore v. Excise Board, 155 Okla. 126, 8 Pac.(2d) 2 (1932). 

57 See State v. Daniels, 143 Wis. 649, 664, 128 N. W. 565, 570 (1910). 

58 N. Y. Const. art. X, § 2; Wis. Const. art. XIII, § 9. 

59 Cf. People v. Pelham, 215 N. Y. 374, 109 N. E. 513 (1915); O’Connor v. 
Fond Du Lac, 109 Wis. 253, 85 N. W. 327 (1901). A function local in nature 
may of course be general in concern. 

60 Argument under this exception would be that local governments, at the adop- 
tion of the constitution, did not vest any official with a veto power over financial 
plans formulated. The courts have gone far with this type of reasoning. Cf. 
People v. Tax Comm’rs, 174 N. Y. 417, 67 N. E. 69 (1903); Matter of Morgan v. 
Furey, 186 N. Y. 202, 78 N. E. 869 (1906); People v. Bradley, 207 N. Y. 592, 
tor N. E. 766 (1913); State v. Frear, 148 Wis. 456, 134 N. W. 673 (1912). Since, 
however, in substance an absolute supervisory power is little more than the exer- 
cise of the functions subject thereto, it would seem unwarranted for this approach 
to circumscribe effectively the long exercised financial powers. 

61 People v. Draper, 15 N. Y. 532 (1857). 
62 People v. McDonald, 69 N. Y. 362 (1877); People v. Board of Supervisors, 
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Since supervision where applying only to defaulting units terminates 
when finances are in proper shape, such statutes may, unlike the per- 
manent board type, be upheld on this ground. A similar argument 
would sustain the receivership statutes or those allowing the taxing 
process to be carried on by other than the usual officials on their non- 
action or absence.** Seven constitutions provide that such officers of 
the particular unit, usually counties, as may be necessary shall be 
elected by its voters.°* The creation of new duties would not be suffi- 
cient to allow state appointment.®* But here too the temporary char- 
acter of the office might possibly be used as a sustaining argument. 

Seven states have still another form of home rule guarantee: “ The 
legislature shall not delegate to any special commission . . . any power 
to . . . supervise or interfere with any municipal * . . . money, prop- 
erty or effects . . . or to levy taxes or perform any municipal func- 
tion.” ** Under the various supervisory statutes it would seem that 
the powers granted © and the recipients *° fall within the prohibition. 
But the statutes in which powers are to be exercised by an individual 
might conceivably be upheld on the ground that such person is not a 
commission.** 

Without exception the home rule guarantees were the product of 
“spoils legislation”? whereby the state machines mulcted the local 
units.** The supervisory statutes purpose conservation, not spoliation, 
of the resources of the political subdivisions to which they advert. Thus 





170 N. Y. 105, 62 N. E. 1092 (1902); Strange v. Oconto Land Co., 136 Wis. 516, 
117 N. W. 1023 (1908) ; State v. Daniels, 143 Wis. 649, 128 N. W. 565 (1910). 

63 Strange v. Oconto Land Co., 136 Wis. 516, 117 N. W. 1023 (1908). 

64 Ky. Const., Ky. Star. (Carroll, 1930) § 160; La. Const. art. XIV, § 22; Nes. 
Const. art. IX, §4; Onto Const. art. X, § 1, art. II, §27; Pa. Const. art. XIV, 
§§ 1, 2; Was. Const. amend. 12; Va. Const., Va. Cope ANN. (Michie, 1930) § 120. 

65 See Porter v. Shields, 200 Pa. 241, 243, 49 Atl. 785, 786 (1901); cf. Andrews 
v. State, 104 Ohio St. 384, 135 N. E. 655 (1922). Nor should the generality of 
the concern make any difference. But cf. State v. Shagren, 91 Wash. 48, 157 Pac. 
31 (1916). But the device of creating a new unit, where feasible, is effective. 
Cline v. Martin, 94 Ohio St. 420, 115 N. E. 37 (1916). 

66 See note 62, supra; State v. Halliday, 61 Ohio St. 171, 172, 55 N. E. 175 
(1899). But see McBain, Home Rute in LAw AND PRACTICE 35-36. 

67 The term “ municipal” is often used in a restricted sense. 1 McQumLiin, 
MunicipaL CorporATIONs § 128; cf. Cat. Const. art. XI, § 13. 

68 Car. Const. art. XI, § 13; Coto. Const. art. V, § 35; Mont. Const. art. V, 
§ 36; Pa. Const. art. III, § 20; S. Dax. Const. art. III, § 26; Uran Const. art. VI, 
§ 29; Wyo. Const. art. III, § 37. 

69 See note 59, supra. The generality of application is irrelevant. People v. 
Loveland, 76 Colo. 188, 230 Pac. 399 (1924) ; Logan City v. Public Utilities Comm., 
72 Utah 536, 271 Pac. 961 (1928). Contra: Public Service Comm. v. Helena, 52 
Mont. 527, 159 Pac. 24 (1916); cf. Walnut & Quince St. Co. v. Mills, 303 Pa. 25, 
154 Atl. 29 (1931). 

70 The fact that the duties are of a continuing nature has been held imma- 
terial. People v. Loveland, 76 Colo. 188, 230 Pac. 399 (1924); Logan City v. 
Public Utilities Comm., 72 Utah 536, 271 Pac. 961 (1928). The creation of a 
new district, if practicable, circumvents this restriction. Stuckenbruck v. Board of 
Supervisors of San Joaquin County, 193 Cal. 506, 225 Pac. 857 (1924); Milheim v. 
Moffat Tunnel Improvement Dist., 72 Colo. 268, 211 Pac. 649 (1922). 

71 Cf. Kraus v. Philadelphia, 265 Pa. 425, 109 Atl. 226 (1919). But two jurisdic- 
tions have held that permanent boards fall within the spirit of the prohibition. 
See note 70, supra. Similar reasoning would apply to individuals. 

72 See McBatn, Home RULE In LAW AND PRACTICE 5-12. 











LEGISLATION 1325 








a court, appreciating this change in legislative motive, might under- 
standably be influenced strongly in its ultimate decision.”* 















LEGISLATIVE EFFORTS TO MAKE INSURANCE GUARANTEE THE Pay- j 
MENT OF Tort CLaims. — By making their obligation contingent upon 
the insured’s payment of judgments secured against him, liability in- 
surers were able for many years to place themselves beyond the reach : 
of those injured by insolvent policy-holders.' Liability insurance had 
developed two forms,” neither recognizing any duty to the injured party.® 
In one, since the agreement protected against liability, the insurer’s obli- 
gation was fixed by a judgment against the insured.* The judgment 
creditor, if unable to secure satisfaction, could garnish the insured’s 
claim upon the insurance company.® Under the other type of insurance, 
which indemnified only against loss, the insurer was under no duty to 
pay until the insurer had satisfied the judgment * — against such an in- 
surer garnishment was unavailing.’ In this situation, it is not surprising 
that some courts were willing to sanction subterfuges employed to meet 
the requirement that the judgment be first paid.* But further refinement 




















73 But cf. Perkins v. Philadelphia, 156 Pa. 539, 27 Atl. 356 (1893). 


1 See Poe v. Philadelphia Casualty Co., 118 Md. 347, 354-55, 84 Atl. 476, 478-79 
{t912). 

2 See Stephens v. Pennsylvania Casualty Co., 135 Mich. 189, 193, 97 N. W. 686, 

688 (1903); 6 CooLtey, Briers ON INSURANCE (2d ed. 1928) 5694-5704, 5710-143; 5 
Coucn, CycLopepia OF INSURANCE Law (1929) §§ 1165-1165b, 1175, 1175d; 8 id. 
(1931) at § 1948; 13-14 Huppy, EncycLopepia oF AUTOMOBILE Law (oth ed. 1931) 
§§ 282-86. 

8 Cf, Bain v. Atkins, 181 Mass. 240, 63 N. E. 414 (1902) ; see 8 Coucn, op. cit. 4 
supra note 2, § 2092a; (1927) 40 Harv. L. Rev. 784. In England the proceeds of 
a liability policy became general assets of an insolvent to be shared by the injured 
party equally with other creditors. Jn re Harrington Motor Co., [1928] Ch. 105. 

4 See note 2, supra. 

5 Anoka Lumber Co. v. Fidelity & Casualty Co. of N. Y., 63 Minn. 286, 65 N. W. 
353 (1895); Fritchie v. Miller’s Pennsylvania Extract Co., 197 Pa. 401, 47 Atl. 351 
(1900); Fentress v. Rutledge, 140 Va. 685, 125 S. E. 668 (1924); Hoven v. Em- 
ployers’ Liability Assurance Corp., 93 Wis. 201, 67 N. W. 46 (1896). 

6 See note 2, supra. 

7 Allen v. Aetna Life Insurance Co., 145 Fed. 881 (C. C. A. 3d, 1906); Poe v. 
Philadelphia Casualty Co., 118 Md. 347, 84 Atl. 476 (1912) ; Glatz v. General Ac- 
cident, Fire & Life Assurance Corp., of Perth, Scotland, 175 Wis. 42, 183 N. W. 
683 (1921); cf. Frye v. Bath Gas & Electric Co., 97 Me. 241, 54 Atl. 395 (1903) ; 
Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981 (1905) ; see Note (1925) 37 A. L. R. 
637. But a minority of jurisdictions held that an insurer who defended the suit 
against the insured could not insist on his payment of the judgment and was liable 
to the injured party despite the provisions of the policy. Patterson v. Adan, 119 
Minn. 308, 138 N. W. 281 (1912), (1913) 26 Harv. L. Rev. 373; Sanders v. Frank- 
fort Marine, Accident & Plate Glass Insurance Co., 72 N. H. 485, 57 Atl. 655 (1904); 
West v. MacMillan, 301 Pa. 344, 152 Atl. 104 (1930), (1931) 79 U. or Pa. L. Rev. 
982; see Note (1925) 37 A. L. R. 637, 639. 

8 The insured’s payment of the judgment by giving a note to the injured party 
was held to come within the terms of policies indemnifying against “loss actually 
sustained and paid . . . in satisfaction of a judgment ”, even though the insured’s 
ability to pay the note was dubious. Kennedy v. Fidelity & Casualty Co. of N. Y., 
100 Minn. 1, 110 N. W. 97 (1907); cf. Riner v. Southwestern Surety Insurance Co., 
85 Ore. 293, 165 Pac. 684, 166 Pac. 952 (1917) ; Taxicab Motor Co. v. Pacific Coast 
Casualty Co. of San Francisco, Cal., 73 Wash. 631, 132 Pac. 393 (1913); cf. Moses 
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of the “ no action ” clause made legislation necessary.® Early efforts to 
make a bankrupt employer’s insurance available to his injured employ- 
ees 1° were soon engulfed in the larger movement for workmen’s com- 
pensation.‘ With the advent of the automobile and the consequent 
increase in the amount of liability insurance,’* came a demand for legis- 
lation enabling personal-injury creditors of an insolvent tortfeasor to 
reach his insurance money. The legislatures of twenty-two states re- 
sponded with statutes permitting a direct suit against the insurer despite 
the insolvency of the insured. 

The statutes of Massachusetts ** and New York ** have furnished 
models for most jurisdictions. Under the Massachusetts act of 1914, the 
earlier of these parent statutes, the liability of the insurer became “ ab- 
solute ” upon the occurrence of an injury covered by the policy, and the 
injured party was allowed to bring a bill in equity to reach the insurance 
money if his judgment was not satisfied in thirty days.’® Its application 
was confined to policies insuring against liability for “ bodily injury 
or death by accident ”.** This statute has been adopted without sub- 
stantial change in Alabama *’ and Ohio.’® Connecticut extended its 





v. Travellers Insurance Co., 63 N. J. Eq. 260, 49 Atl. 720 (1901) ; see Note (1914) 
48 L. R.A. (N.s.) 195; 5 Coucn, op. cit. supra note 2, § 1165a. But see Stenbom v. 
Brown-Corliss Engine Co., 137 Wis. 564, 568, 119 N. W. 308, 309 (1909). Indeed, 
one court permitted a recovery under such circumstances though the policy re- 
quired that the loss be “paid in money”. MHerbo-Phosa Co. v. Philadelphia 
Casualty Co., 34 R. I. 567, 84 Atl. 1093 (1912). Contra: Hebojoff v. Globe Indem- 
nity Co. of N. Y., 35 Cal. App. 390, 169 Pac. 1048 (1917) ; cf. Eberlein v. Fidelity & 
Deposit Co. of Md., 164 Wis. 242, 159 N. W. 553 (1916). 

® See Skaggs v. Gotham Mining & Milling Co., 208 Mo. App. 596, 600, 235 
S. W. 511, 512 (1921), appeal dismissed, 228 S. W. 461 (Mo. 1921); Allen, Why 
Do Courts Coddle Automobile Indemnity Companies? (1927) 61 Am. L. REv. 77, 
84; Note (1929) 9 Ore. L. Rev. 57, 60. But see Legis. (1925) 25 Cov. L. REv. 
661, 662. 

The suggestion has been made that the New York act was urged by the Su- 
perintendent of Insurance to strike at insurers who, to defeat the injured party’s 
claim, collusively aided their policy-holders through a bankruptcy proceeding. See 
Roth v. National Automobile Mutual Casualty Co., 202 App. Div. 667, 669, 195 
N. Y. Supp. 865, 867 (1922), appeal dismissed, 235 N. Y. 605, 139 N. E. 752 (1923). 

10 Ohio, in 1910, passed an act subrogating an employee who had recovered a 
judgment against his employer to all the latter’s rights against his insurer. OnI0 
Gen. Cope (Page, 1932) §§ 9510-1, 9510-2. This statute was construed to authorize 
a recovery by the injured employee even though the policy was one of indemnity 
against loss. Verducci v. Casualty Co. of America, 96 Ohio St. 260, 117 N. E. 235 
(1917). 

11 See BraDBURY’s WORKMEN’S COMPENSATION LAw (3d ed. 1917) 53-55; 
MICHELBACHER AND NiIAL, WoRKMEN’s COMPENSATION INSURANCE (1925) 95-108. 

12 See CroBAUGH AND ReEppING, CASUALTY INSURANCE (1928) 280, 282-83; 
HUEBNER, PROPERTY INSURANCE (1922) 421; VANCE, INSURANCE (2d ed. 1930) § 275. 

13 Mass. Gen. LAws (1932) c. 175, §§ 112, 113; C. 214, § 3(10). 

14 N. Y. Ins. Law (1909) § 109, as added by Laws 1917, c. 524, and amended 
by id. 1918, c. 182, id. 1920, c. 563, § 10, id. 1923, C. 434, td. 1924, C. 639. 

15 Mass. Acts 1914, c. 464, §§ 1, 2. 

16 Jd. §1. The act was held not to permit a suit by a husband to recover for 
loss of services resulting from the bodily injury of his wife. Williams v. Nelson, 
228 Mass. ror, 117 N. E. 189 (1917). Accord: New Amsterdam Casualty Co. v. 
Nadler, 115 Ohio St. 472, 154 N. E. 736 (1926); cf. Franklin v. Georgia Casualty 
Co., 141 So. 702 (Ala. 1932). 

17 Ata. Cope (Michie, 1928) §§ 8376, 8377 (enacted 1924). 

18 QOu10 Gen. Cope (Page, 1932) §§ 9510-3, 9510-4 (enacted 1919); cf. id. 
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statute to policies covering liability for property damage,’® anticipating 
a Massachusetts amendment *° which was carried over into the statutes 
of Maine ** and Missouri.”” 

The New York statute, followed in nine states,”* requires all policies 
insuring against “loss or damage resulting from accident to or injury 
suffered by an employee ** or other person and for which the person in- 
sured is liable, or, against loss or damage.to property caused by animals 
or by any vehicle . . . , and for which loss or damage the person insured 
is liable,” to provide that “ the insolvency or bankruptcy *° of the . . . 
insured shall not release the insurance carrier from the payment of 
damages”. Further, “in case execution . . . is returned unsatisfied 
. . . , because of such insolvency or bankruptcy, . . . an action may 
be maintained by the injured person, . . . against such corporation 
under the terms of the policy for the amount of the judgment . . . not 
exceeding the amount of the policy.” ** The enigmatic language of these 





§§ g510-1, 9510-2; see note 10, supra. The claimant is given a “legal action ” 
against the insurer. 

19 Conn. Gen. Stat. (1930) § 4231 (enacted 1919). The injured party is 
“ subrogated ” to the rights of the insured. 

20 Mass. Acts 1923, Cc. 149, $1. 

21 Me. Rev. Stat. (1930) c. 60, §§ 177-80 (enacted 1927). Maine requires a 
wait of only twenty days. Id. § 179. 

22 Mo. Stat. ANN. (Vernon, 1932) pp. 4499, 4500 (enacted 1925). 

23 In order of adoption: Cat. Gen. Laws (Deering, 1931) act 3738, § 1 (enacted 
1919); cf. Cat. Civ. Cope (Deering, 1931) $$ 2777, 2778 (see note 43, infra); Vt. 
Pub. Acts 1919, no. 155; N. J. Comp. Stat. (Supp. 1924) § 99-g0e (enacted 1924), 
as amended by N. J. Laws 1931, c. 194; VA. Cope ANN. (Michie, 1930) § 4326a 
(enacted 1924) ; cf. id. § 5143; ARK. Dic. Stat. (Crawford & Moses, Supp. 1927) 
§§ s989a, 5989b (enacted 1927); Ore. Cope ANN. (1930) § 46-143 (enacted 1927) ; 
cf. id. § 3-109; Wis. Stat. (1931) § 204.30 (enacted 1925); cf. id. $§ 85.93, 204.33, 
260.11; Mic. Comp. Laws (1929) § 12460 (enacted 1929) ; Ind. Acts 1931, c. 180. 

24 The word “employee” is omitted in the California act which specifically 
exempts workmen’s compensation policies from its operation. Cat. Gen. Laws 
(Deering, 1931) act 3738, § 1. 

25 This clause is contained in all but three of the statutes modeled after the 
New York legislation. See note 23, supra. Under the California act proof of the 
insured’s insolvency or bankruptcy need not be made. Car. Gen. Laws (Deering, 
1931) act 3738, §1; General Accident Assurance Co. v. Caldwell, 59 F.(2d) 473 
(C. C. A. oth, 1932) (applying California statute); Marple v. American Auto- 
mobile Ins. Co., 82 Cal. App. 137, 255 Pac. 260 (1927) ; Langley v. Zurich General 
Accident & Liability Ins. Co., 97 Cal. App. 434, 275 Pac. 963 (1929) ; cf. Malmgren 
v. Southwestern Automobile Ins. Co., 201 Cal. 29, 255 Pac. 512 (1927). Oregon 
adds “or any other cause, or if such judgment is not satisfied within thirty 
days... .” Ore. Cope ANN. (1930) § 46-143. The Vermont act apparently re- 
quires the injured party to establish the insured’s insolvency. See Vt. Pub. Acts 
1919, no. 155. 

. Under the New York form, proof that execution has been returned unsatisfied 
suffices, since it establishes the insured’s insolvency within the meaning of the 
statute. Horn v. Commonwealth Casualty Co., 105 N. J. L. 616, 147 Atl. 483 
(1929) ; cf. Gullo v. Commercial Casualty Ins. Co., 226 App. Div. 429, 235 N. Y. 
Supp. 584 (1929); see Miller v. Union Indemnity Co., 209 App. Div. 455, 458, 204 
N. Y. Supp. 730, 733 (1924). Without such a showing recovery will be denied. 
Saxon v. United States Fidelity & Guaranty Co., 107 N. J. L. 266, 153 Atl. 596 
(1931). 

26 N. Y. Ins. Law (1909) § 109, as added by Laws 1917, c. 524, and amended 
by id. 1918, c. 182, id. 1920, c. 563, § 10, id. 1923, c. 434. The constitutionality of 
the New York act has been affirmed. Merchants Mutual Automobile Liability 
Ins. Co. v. Smart, 267 U. S. 126 (1925). 
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statutes has given rise to the suggestion that they apply only to injuries 
to person or property caused by animals or vehicles.** But apparently 
they affect policies insuring against liability for personal injuries how- 
ever caused.”® 

In six other states,?® in Alberta,®° and in England,** statutes which 
achieve the same result as those of Massachusetts and New York have 
been enacted. Minor variations are many. The Nebraska act concerns 
only automobile insurance.** The Iowa statute applies only to mal- 
practice, automobile, and aircraft policies.** A recent case holds it in- 
applicable to all insurance written by reciprocal associations.** The 
Rhode Island act provides that the insurer may be sued directly if process 
against the insured is returned “ non est inventus”’.®° Policies indemni- 
fying against loss have recently been held outside the ambit of the 
statute °° — contrary to its evident purpose. 

In permitting a joint suit against the insurer and the insured, the 
Louisiana *’ and Wisconsin ** enactments alone present a significant dif- 
ference. The absence of similar provisions in the other statutes reflects 
the traditional fear that to permit the jury to know that a defendant is 
protected by insurance will prejudice its consideration of the case.*® Yet 
in the examination of jurors, questions which cannot fail to apprise the 
most somnolent that an insurer is concerned in the outcome of the litiga- 
tion may everywhere be asked.*° Indeed, in Michigan a provision for- 





27 See Ducommun v. Inter-state Exchange, 193 Wis. 179, 184, 212 N. W. 280, 
291 (1927); THe INsuRANCE Bar (7th ed. 1932-33) Ark. dig. § 170; id. Cal dig. 
§ 170; id. Ind. dig. § 170. 

28 That they do has been tacitly assumed by the courts. Cf. Coleman v. New 
Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367 (1928); Rushing v. Com- 
mercial Casualty Ins. Co., 251 N. Y. 302, 167 N. E. 450 (1929); Weiss v. Employ- 
ers’ Liability Assurance Corp., 131 Misc. 301, 226 N. Y. Supp. 732 (1928); Killeen 
v. General Accident Fire & Life Assurance Corp., 131 Misc. 691, 227 N. Y. Supp. 
220 (1928), aff'd, 224 App. Div. 719, 229 N. Y. Supp. 875 (1928) ; Georgia Casualty 
Co. v. Boyd, 34 F.(2d) 116 (C. C. A. oth, 1929) (applying California statute). 

29 Towa Cope (1931) 8§ 8940(5)b, 8940(5)e, 8940(9) (enacted 1917-1929) ; 
La. Gen. Stat. (Dart, 1932) § 4248 (enacted 1918) ; Mp. Ann. Cope (Bagby, 1924) 
art. 48A, § 54 (enacted 1924) ; Nes. Comp. Start. (1929) c. 44, § 607 (enacted 1925) ; 
N. H. Pus. Laws (1926) c. 279, § 1 (enacted 1913); R. I. Gen. Laws (1923) § 3815 
(enacted 1915). 

80 Alta. Stat. 1926, c. 31, $180. Similar statutes have in other Canadian prov- 
inces been displaced with more drastic provisions. See notes 67, 68, infra. 

31 20 & 21 Geo. V, c. 25 (1930). 

82 Nes. Comp. Stat. (1929) c. 44, § 607. 

83 Towa Cope (1931) $§ 8940(5)b, 8940(5)e, 8940(9). 

84 Schmid v. Automobile Underwriters, Inc., 244 N. W. 729 (Iowa 1932). The 
Iowa court in an earlier case held that the statute did not affect policies indemnify- 
ing against loss. Zieman v. United States Fidelity & Guaranty Co. of Baltimore, 
Md., 238 N. W. 100 (Iowa, 1931). This aberration was corrected by the Schmid 
case. 

85 R. I. Gen. Laws (1923) § 3815. 

86 Anderson v. American Automobile Ins. Co., 50 R. I. 502, 149 Atl. 797 
( ee Degnan v. Rhode Island Mutual Liability Ins. Co., 51 R. I. 366, 154 Atl. 
g12 (1931). 

87 La. Gen. Stat. (Dart, 1932) § 4248. See notes 53, 54, infra. 

88 Wis. Stat. (1931) §§ 85.93, 260.11. See notes 46—52, infra. 

39 See 1 WicmMorE, EvipeNce (2d ed. 1923) § 282. 

4° Most jurisdictions permit counsel for plaintiff to interrogate prospective 
jurors as to their possible connection with or interest in liability insurance com- 
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bidding any reference to the insurer on voir dire was declared uncon- 
stitutional.*t Though the open secret that there is liability insurance 
may thus be disclosed, courts have persisted in the notion that it can and 
must be kept from the jury during the trial.** Apparently most legisla- 
tures, too, have taken this ostrich-like attitude. 

For this dubious reason, an injured party seeking to realize upon the 
insurance money is required, save in Louisiana and Wisconsin, to bring a 
second suit against the insurer after he has secured a judgment against 
the insured.** In fact, New York ** and Rhode Island *° altered earlier 
provisions which allowed a joinder of both insured and insurer in a single 
suit. In Wisconsin, the legislative attempts to make joinder possible have 
been received with hostility by the court.*® An act making an insurer 
under a motor vehicle policy directly liable to injured persons *7 was 
finally held not to permit a joinder of the insurer where the policy for- 
bade a suit until the liability of the insured was fixed by judgment.** 








panies. The cases are collected in Notes (1928) 56 A. L. R. 1418, 1454, 1529; 
(1931) 74 id. 849, 860, 872. 

41 Harker v. Bushouse, 254 Mich. 187, 236 N. W. 222 (1931); see Micu. Comp. 
Laws (1929) § 12460. 

42 See Notes (1928) 56 A. L. R. 1418, 1419; (1931) 74 id. 849, 850. But 
see 1 WIGMORE, EVIDENCE § 282, n.6. 

43 A California statute makes an indemnitor jointly liable with the person 
indemnified. Cat. Civ. Cope (Deering, 1931) §§ 2777, 2778. Under this provision 
a federal court has allowed the joinder of a liability insurer in an action against 
the insured. Moore v. Los Angeles Iron & Steel Co., 89 Fed. 73 (C. C. S. D. Cal. 
1898) ; see Note (1929) 2 So. Cauir. L. Rev. 383. But California courts have disap- 
proved of this interpretation of the statute. See Treloar v. Keil & Hannon, 36 Cal. 
App. 159, 164, 168, 171 Pac. 823, 824, 826 (1918); Severns v. California Highway 
Indemnity Exchange, 100 Cal. App. 384, 393, 280 Pac. 213, 216-17 (1929). And 
the Montana court has indicated that an identical statute does not authorize such 
joinder. See Cummings v. Reins Copper Co., 40 Mont. 599, 619-21, 107 Pac. 904, 
g11 (1910); cf. Northam v. Casualty Co. of America, 177 Fed. 981 (C. C. D. Mont. 
1909) (construing Montana Statute) ; see Mont. Rev. Cope (Choate, 1921) §§ 8168, 
8169. 

44 The New York statute as first enacted authorized a suit against the insurer 
when the insured was insolvent or bankrupt. N. Y. Ins. Law (1909) § 109, as 
added by Laws 1917, c. 524. To put an end to the practice of alleging the insured’s 
insolvency in order to join the insurer, the act was amended in the following year 
to require that a judgment against the insured be secured before proceeding against 
the insurer. N. Y. Ins. Law (1909) § 109, as added’ by Laws 1917, c. 524, and 
amended by id. 1918, c. 182; see 2 BALDwWin’s NEw York INsurANCE Law SERVICE 
(1928) 172. 

"45 In its first form the Rhode Island act permitted the injured party to sue 
an insurer separately or to join him in the suit against the insured tortfeasor. R. I. 
Acts & Resolves 1915, c. 1268, § 1, art. v, §9. An amendment extending the act to 
insurance covering liability for property damage forbade either a separate suit or 
the joinder of the insurer in the suit to establish the liability of the insured. R. I. 
Gen. Laws (1923) § 3815. The insurer may still, however, be sued by the injured 
party when the insured cannot be reached in the state. See ibid. Cf. Luft v. Factory 
Mutual Liability Insurance Co. of America, 51 R. I. 452, 155 Atl. 526 (1931); see 
note 36, supra. 

46 See Note (1929) 5 Wis. L. REv. 303; (1931) 6 id. 172; Legis. (1932) 7 id. 182. 

47 Wis. Laws 1925, c. 341. 

48 Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224 (1928). But cf. Barteck v. 
Rotter, 197 Wis. 303, 222 N. W. 221 (1928). An earlier case had looked the other 
way. Ducommun v. Inter-state Exchange, 193 Wis. 179, 212 N. W. 289, 214 N. W. 
616 (1927). The federal court has continued to follow this decision. Biller v. 
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Despite an amendment evidently designed to nullify that holding,*® it 
was followed by a majority of the Wisconsin court in a later case.°° The 
efficacy of the legislature’s latest effort in this direction *! has not yet 
been tested.°* Louisiana courts, in applying retroactively an amendment 
which authorizes a suit against the insurer alone or jointly with the in- 
sured,** have shown themselves more amenable to the will of the legisla- 
ture.** 

The requirement that he bring a second suit is not, however, the most 
serious obstacle in the injured person’s path — to recover he must estab- 
lish the insured’s compliance with the terms of the policy.*> In Lorando 
v. Gethro ** the Massachusetts court held that the only effect of the 
statute of that state was to nullify the “no action ” clause,®*’ and that 
the insurer was left free to assert against the injured party any defense it 
might have set up against the insured.®* This construction has been 
followed in those jurisdictions which have adopted statutes on the Mas- 
sachusetts model.*® The New York act, more explicit, provides that 





Meyer, 33 F.(2d) 440 (C. C. A. 7th, 1929). The wavering of the Wisconsin court 
is described in Legis. (1932) 7 Wis. L. REv. 182. 

49 Wis. Stat. (1931) § 85.93. 

50 Bergstein v. Popkin, 202 Wis. 625, 233 N. W. 572 (1930), (1931) 6 Wis. L. 
Rev. 172; see Legis. (1932) 7 id. 182. 

51 Wis. Stat. (1931) § 260.11. 

52 See Heinzen v. Nuprienok, 243 N. W. 448 (Wis. 1932). The Wisconsin court 
has refused to apply the new act to a policy issued before its enactment. Paw- 
lowski v. Eskofski, 244 N. W. 611 (Wis. 1932). 

53 La. Gen. Stat. (Dart, 1932) § 4248. 

54 Rossville Commercial Alcohol Corp. v. Dennis Sheen Transfer Co., 18 La. 
App. 725, 138 So. 183 (1931); Gager v. Teche Transfer Co., 143 So. 62 (La. App. 
1932) ; see Hudson v. Georgia Casualty Co., 57 F.(2d) 757, 759 (W. D. La. 1932) ; 
Rambin v. Southern Sales Co., 145 So. 46, 50 (La. App. 1932). But cf. Pawlowski 
v. Eskofski, 244 N. W. 611 (Wis. 1932) ; see note 52, supra. 

55 In some cases the injured party’s notification to the insurer of the accident 
and of the institution of his suit against the insured has been considered a sufficient 
compliance with the terms of the policy. Slavens v. Standard Accident Insurance 
Co. of Detroit, Mich., 27 F.(2d) 859 (C. C. A. 9th, 1928) (construing California 
statute); Hartford Accident & Indemnity Co. v. Randall, 183 N. E. 433 (Ohio, 
1932) ; see Royal Indemnity Co. v. Morris, 37 F.(2d) 90, 91 (C. C. A. 9th, 1929), 
certiorari denied, 281 U. S. 748 (1930) (construing California statute) ; see Note 
(1932) 76 A. L. R. 23, 38. 

56 228 Mass. 181, 117 N. E. 185 (1917). 

57 Thus the insured may recover from his insurer without having satisfied the 
judgment obtained against him by the injured party. Lunt v. Aetna Life Insur- 
ance Co. of Hartford, 253 Mass. 610, 149 N. E. 660 (1925), same case, later appeal, 
261 Mass. 469, 159 N. E. 461 (1928). Accord: see Indemnity Co. of America v. 
Bollas, 223 Ala. 239, 242, 135 So. 174, 176 (1931). A policy issued before the pas- 
sage of the act is not affected by it. Wasser v. Congregation Agudath Sholom of 
Chelsea, 262 Mass. 235, 159 N. E. 603 (1928). Accord: Globe Indemnity Co. v. 
Martin, 214 Ala. 646, 108 So. 761 (1926). 

58 Accord: McCarthy v. Rendle, 230 Mass. 35, 119 N. E. 188 (1918); Kana v. 
Fishman, 276 Mass. 206, 176 N. E. 922 (1931) ; Goldberg v. Preferred Accident In- 
surance Co. of N. Y., 279 Mass. 393, 181 N. E. 235 (1932). 

59 George v. Employers’ Liability Assurance Corp. of London, England, 219 
Ala. 307, 122 So. 175 (1929); Rochon v. Preferred Accident Ins. Co. of N. Y., 114 
Conn. 313, 158 Atl. 815 (1932); Stacey v. Fidelity & Casualty Co. of N. Y., 114 
Ohio St. 633, 151 N. E. 718 (1926) ; see Federal Automobile Ins. Ass’n v. Abrams, 
217 Ala. 539, 542, 117 So. 85, 88 (1928); Guerin v. Indemnity Ins. Co. of North 
America, 107 Conn. 649, 652-53, 142 Atl. 268, 270 (1928); Ocean Accident & 
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the recovery of the injured party shall be “ under the terms of the 
policy ”; ® his rights under this act are also derivative.“ On the other 
hand, the Louisiana statute,®* though its wording was similar to that 
of the New York act, was held to deprive the insurer of defenses arising 
after the occurrence of the injury.** An amendment apparently re- 
moves the possibility of further misconstruction.** The Massachusetts 
act and all those modelled upon it, save that of Maine, provide, how- 
ever, that a cancellation of the policy by the insured and the insurer 
after the insured has become responsible for an injury is void.®* There 
are indications that a similar result will be reached elsewhere without 
such specific provision.*® In some of the Canadian provinces much 
greater rights have been accorded the injured party. Earlier statutes 
which permitted a direct suit against an insolvent’s insurer ®’ have been 
displaced by enactments providing that all automobile policies, in ad- 
dition to allowing such a suit, must deprive the insurer of defenses valid 
against the insured.* 





Guaranty Corp. v. Schroeder, 48 F.(2d) 727, 728 (C. C. A. 6th, 1931) (construing 
Ohio statute). 

60 N. Y. Ins. Law (1909) § 109, as added by Laws 1917, c. 524, and amended by 
id. 1918, c. 182, id. 1920, c. 563, § 10, id. 1923, c. 434. All the statutes modeled after 
the New York act, save that of Oregon, contain a similar phrase. See note 23, 
supra. 

61 Hynding v. Home Accident Ins. Co., 214 Cal. 743, 7 Pac.(2d) 999 (1932), 
(1932) 5 So. Cartr. L. Rev. 335; Metropolitan Casualty Ins. Co. of N. Y. v. Colt- 
hurst, 36 F.(2d) 559 (C. C. A. 9th, 1929), certiorari denied, 281 U. S. 746 (1930) 
(construing California statute) ; Hudson Casualty Ins. Co. v. Garfinkel, 111 N. J. 
Eq. 70, 161 Atl. 195 (1932); Coleman v. New Amsterdam Casualty Co., 247 N. Y. 
271, 160 N. E. 367 (1928); cf. Bachhuber v. Boosalis, 200 Wis. 574, 229 N. W. 
117 (1930); Allegretto v. Oregon Automobile Ins. Co., 140 Ore. 538, 13 Pac.(2d) 
647 (1932), (1932) 46 Harv. L. Rev. 526; see Indemnity Ins. Co. of North America 
v. Davis’ Adm’r, 150 Va. 778, 788, 143 S. E. 328, 330 (1928). 

62 La. Acts 1918, no. 253. 

63 Edwards v. Fidelity & Casualty Co. of N. Y., 11 La. App. 176, 123 So. 162 
(1929), (1929) 39 YALE L. J. 131; cf. Metropolitan Casualty Ins. Co. of N. Y. v. 
Albritton, 214 Ky. 16, 282 S. W. 187 (1926) (policy provision). 

64 See La. Gen. Stat. (Dart, 1932) § 4248. 

65 Ara. Cope (Michie, 1928) § 8376; Conn. Gen. Stat. (1939) § 4231; Mass. 
Gen. Laws (1932) c. 175, § 112; Mo. Ann. Stat. (Vernon, 1932) p. 4500; OxHI0 
Gen. Cove (Page, 1932) § 9510-3. 

66 See Rushing v. Commercial Casualty Ins. Co., 251 N. Y. 302, 305, 167 N. E. 
450, 451 (1929); (1929) 29 Cor. L. Rev. 677; cf. McGhee v. Casualty Co. of 
America, 15 Ohio App. 457 (1921) (applying Onto Gen. Cope (Page, 1932) 
§ 9510-1, see note 10, supra); Zimmerman v. Union Automobile Insurance Co., 133 
Ore. 600, 291 Pac. 495 (1930) (policy provision), (1931) 44 Harv. L. REv. 470. 

67 Brit. Col. Stat. 1925, c. 20, § 24; Ont. Rev. Stat. (1927) c..222, § 85; Sask. 
REv. STAT. (1930) c. 101, § 137. 

68 Brit. Col. Stat. 1932, c. 20, § 5; Ont. Stat. 1930, c. 47, $6; Sask. Stat. 1931, 
c. 39, § 12. In Ontario and Saskatchewan the enactment of financial responsibility 
laws was accompanied by the repeal of the earlier statutes. See Ont. Stat. 1930, 
c. 41, §6, repealing Ont. Rev. Stat. (1927) c. 222, § 85; Sask. Stat. 1931, c. 39, 
$5, repealing Sask. Rev. Stat. (1930) c. 101, §137. And, in British Columbia, 
motor vehicle liability policies were excepted from the operation of the earlier act. 
See Brit. Col. Stat. 1932, c. 20, § 3, amending id. 1925, c. 20, §24. See Foster, 
Some Problems Arising Out of Automobile Safety Responsibility Laws, in Pro- 
CEEDINGS OF THE Nat’L CONVENTION OF INSURANCE COMMISSIONERS (61st sess. 
1930) 47, 55-56. A suggested supplement to the American Automobile Association 
Safety Responsibility Bill requires all automobile policies to conform to the require- 
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Though the clause providing for a direct suit in the event of the in- 
solvency or bankruptcy of the insured is today generally found in policies 
even where its inclusion is not compelled,* recognition has not been 
lacking that insurance must be more drastically changed if protection is 
to be afforded in automobile cases. The financial responsibility laws 
recently adopted in many states require those motorists deemed most 
likely to be involved in accidents to procure a policy of insurance 
providing that neither the insured’s misstatements in its procurement 
nor his violation of its terms shall defeat the recovery of the injured 
person.” In the Canadian provinces the change has been more thorough- 
going. All motor vehicle liability policies are required to contain such 
a provision.” But though liability insurance is thus made to take upon 
itself the incidents of a surety bond,"* insurers are not precluded from 
limiting the risk assumed."* 

By requiring every motorist to carry a form of insurance like that 
required as proof of financial responsibility in other states, Massachu- 
setts *° and England ** have taken the next logical step. The operation 
of the Massachusetts system has demonstrated that it results in the im- 
position of almost absolute liability upon the insured operator or owner.” 
Yet its administration is confided to the medium of a tort action, with a 





ments of those offered as proof of financial responsibility. Jd. at 57, 68. Appar- 
ently no state has yet enacted it. 

89 See Foster, op. cit. supra note 68, at 53n.; Royal Indemnity Co. v. Watson, 
61 F.(2d) 614, 616 (C. C. A. 5th, 1932). 

70 See, e.g., Conn. Gen. Stat. (1930) §§ 1561, 1590, 1609, as amended by Conn. 
Pub. Acts 1931, §§ 294a-300a; N. J. Comp. Stat. (Supp. 1930) §§ 135-119-135-128, 
as amended by N. J. Laws 1930, c. 267, id. 1931, c. 169. See Heyting, Automobiles 
and Compulsory Liability Insurance (1930) 16 A. B. A. J. 362; Report by the 
Committee to Study Compensation for Automobile Accidents (1932) 97-110; Legis. 
(1930) 30 Cor. L. Rev. 109. While the security demanded of such motorists is 
generally offered in the form of a policy of insurance, the requirement may be ful- 
filled by the filing of a surety bond or the deposit of a sum of money. 

71 See, e.g., N. H. Laws 1927, c. 54, $6; cf. Nes. Comp. Laws (Supp. 1931) 
c. 60, § 608; N. Y. Venicre & Trarric Law (1929) art. 6A, § 94k, as added by 
Laws 1929, c. 695, and amended by id. 1931, c. 669; see Heyting, The Statutory 
Liability of Automobile Insurance Companies (1931) 17 A. B. A. J. 15, 18. 

Such provisions are required only in motor vehicle liability policies offered as 
proof of financial responsibility. Ocean Accident & Guarantee Co. v. Peerless Clean- 
ing & Dyeing Works, 162 Atl. 894 (N. J. Dist. Ct. 1932); Cohen v. Metropolitan 
Casualty Ins. Co. of N. Y., 233 App. Div. 340, 252 N. Y. Supp. 841 (1931). But 
see Bradford v. Commonwealth Casualty Co., 10 N. J. Misc. 301, 306, 158 Atl. 840, 
842 (1932). 

72 See note 68, supra. 

73 The insertion of a clause obligating the insured to reimburse the insurer for 
any payments made by the latter to the injured party when the conditions of the 
policy have been breached by the insured is expressly authorized by some of the 
statutes. See, e.g. N. J. Comp. Stat. (Supp. 1930) §$ 135-128, as amended by 
Laws 1931, c. 169, §3; N. Y. Venicre & Trarric Law (1929) art. 6A, § 94k, as 
added by Laws 1929, c. 695, and amended by id. 1931, c. 669. 

74 Raymond v. Great American Indemnity Co., 163 Atl. 713 (N. H. 1933). 

75 Mass. Gen. Laws (1932) c. 90, §§ 34A-34]J ; id. c. 175, $ 113A. The injured 
party’s action must be brought under the provisions of the earlier act. Jd. c. 175, 
§§ 112, 113, c. 214, § 3(10); see note 13, supra. 

76 '20 & 21 Gro. V, c. 43, $$ 35-38 (1930). 

77 See Report by the Committee to Study Compensation for Automobile Acci- 
dents (1932) 160, 203-05, Book Review (1932) 45 Harv. L. Rev. 1428, 1429. 
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resultant congestion of the courts ** and unnecessary delay and expense.”® 
A more satisfactory solution may lie in the establishment of a system for 
the adjustment of losses on the order of workmen’s compensation.*° 
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ATTORNEYS — DISBARMENT — ACCEPTING PuBLic SALARY WITHOUT REN- 
DERING SERVICE. — An information was filed on the relation of the Chicago 
Bar Association to discipline a number of attorneys as members of the bar. 
Fifty-four were charged with receiving salaries as assistant attorneys for the 
sanitary district of Chicago, a municipal corporation, without rendering ade- 
quate or substantial services therefor. The commissioner found that most 
of the respondents had procured their appointments through political influ- 
ence; that the majority of them took office in good faith, but soon realized 
that there was little or no work for them to do, since the district’s payroll was 
grossly overcrowded with attorneys. See (1929) 15 A. B.A. J. 343. Held, 
that it was the duty of the respondents to withdraw from public employment 
when they found their services unnecessary. Order entered disbarring one 
attorney, suspending fourteen, and censuring twenty-one others. Jn re In- 
formation to Discipline Certain Attorneys of the Sanitary Dist. of Chicago, 
184 N. E. 332 (Ill. 1933). 

Disciplinary proceedings against attorneys for accepting unearned public 
emoluments are apparently unprecedented. The court, however, denies that 
it is applying a novel rule of conduct for lawyers retroactively, finding sup- 
port for its position in the profession’s time-honored standards of common 
honesty and fair dealing. See Canons of Ethics of the American Bar Associa- 
tion (1908) §12. An attorney is not generally held subject to discipline 
merely because he charges his client an excessive fee. In re J. A. Magoon, 
15 Hawaii 244 (1903); The People v. Pio, 308 Ill. 128, 139 N. E. 45 (1923). 
But if the fee is entirely disproportionate to the services rendered and exacted 
under circumstances indicating an overreaching of the client, suspension or 
disbarment may follow. Goldstone v. The State Bar of California, 214 Cal. 
490, 6 Pac.(2d) 513, 80 A. L. R. 701 (1931); State Board of Law Examiners 
v. Sheldon, 43 Wyo. 522, 7 Pac.(2d) 226 (1932); see Venters, Excessive Fees 
as Ground for Suspension or Disbarment (1932) 36 Law Notes 47. And the 
mere existence of a contract fixing the compensation in advance will not shield 
the derelict attorney from punishment for his cupidity, where the contract is 
unconscionable. Matter of Annabel, 223 App. Div. 539, 229 N. Y. Supp. 385 
(1928); State v. Barto, 202 Wis. 329, 232 N. W. 553 (1930). In the instant 
case, however, censure is directed not so much against the respondents’ 
failure as fiduciaries to treat their client fairly, as against their breach of 
fidelity to public duty as officers of the court. See Canons of Ethics of the 
American Bar Association (1908) §32. The Illinois court has previously 
indicated that a lawyer who, as attorney, draws a salary from the taxpayers’ 
money, must carry his legal ethics with him into politics. The People v. 
Jadrich, 320 Ill. 344, 151 N. E. 241 (1926) (disbarment for splitting fees). 
Here it holds that such an attorney is not entitled to accept municipal pay 
without services, even though he claims under a contract conscionable in its 
inception. He cannot reap the harvest of the spoils system in tacit reliance 


78 See id. at 20, 36, 124-25. 80 Cf. id. at 216-17. 
79 See id. at 37, 62, 92, 151-52. 
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upon his superiors’ responsibility for his employment, for his code requires 
him to refuse what he cannot honestly accept. This measure of conduct is 
one calculated to maintain the honor of the profession and to preserve its 
integrity in the opinion of the public. See Wernimont v. State ex rel. Little 
Rock Bar Ass’n, tor Ark. 210, 218-19, 142 S. W. 194, 197-98 (1911). 


CONSTITUTIONAL LAW — LEGISLATIVE PowERS — REPEAL OF A STATUTE AS 
IMPAIRING THE OBLIGATION OF A MUNICIPALITY’s CONTRACT. — In 1847 the 
plaintiff's predecessor in title obtained a grant of land from the defendant 
city, the deed containing a covenant by the grantee for himself, his successors 
and assigns to keep the abutting street in repair, and in case of failure to do 
so, authorizing the city to do the work and recover the costs in an action at 
law. In 1889 a statute gave the defendant power to pave streets affected by 
such covenants, and to assess the costs on the abutting landowners benefited 
thereby. N. Y. Laws 1889, c. 449, §1. By § 2 of that statute, any owner of 
lots affected by covenants to pave and repair might give notice in writing of 
his desire to be released therefrom, and agree that he, his successors and 
assigns would be liable to be assessed under §1 of the Act. In 1903 a 
predecessor of the plaintiff filed such notice and agreement, which was accepted 
by the city. In 1919 the statute was repealed. N. Y. Laws 1919, c. 510. 
In 1921 the defendant served notice on the plaintiff and others to repave the 
roadway, and after their failure to do so, did the work itself and assessed the 
plaintiff for a proportional amount of the cost. The plaintiff sought recovery 
of this tax, paid under protest, on the ground that the city, after the repeal 
of the statute, was without authority to make the assessment. Held, that the 
repealing statute could not impair the obligation of the contract of 1903; and 
that even if the contract were abrogated, the plaintiff was still liable under 
the covenant of 1847. Judgment directed for the defendant. Cohocton 
Realty Co. v. City of New York, 236 App. Div. 507, 260 N. Y. Supp. 49 
(1932). 

The present court did not consider the effect that the defendant’s status 
as a municipal corporation might have on the rule that the repeal of a state 
statute which has been made the basis of contractual relationship, cannot 
impair that obligation. The contract clause of the Constitution has been 
successfully invoked by individuals to prevent interference with their contract 
relations with a municipality. Cheves v. City Council of Charleston, 140 
S. C. 423, 138 S. E. 867 (1927); Fannin v. Board of Education of Barbours- 
ville Joint District High School, 165 S. E. 542 (W. Va. 1932); see 5 McQutt- 
LIN, Municipat Corporations (2d ed. 1928) § 2533. But the right of the 
municipality to protect its agreements under that clause is more doubtful. 
That it has no such privilege as to contracts made in its public, as distin- 
guished from its proprietary capacity seems now well settled. Trenton v. 
State of New Jersey, 262 U. S. 182 (1923); Worcester v. Worcester Consoli- 
dated Ry., 196 U. S. 539 (1905); see Note (1903) 16 Harv. L. Rev. 211; 
(1923) 37 Harv. L. REv. 159, 160. This distinction between the rights of a 
municipality and those of a private citizen or organization may be explained 
on the ground that the municipality is a political subdivision of the state, 
whose powers and property are generally at the mercy of the legislature. 
See Worcester v. Worcester Consolidated Ry., supra, at 548, 549; Hunter v. 
Pittsburgh, 207 U. S. 161, 178, 179 (1907); Commonwealth v. Moir, 199 Pa. 
534, 541, 542, 49 Atl. 351, 352 (1901). It is doubtful, however, if this legis- 
lative control extends to rights and property held by a municipal corporation 
in its proprietary capacity. See New Orleans v. New Orleans Water Works 
Co., 142 U. S. 79, 91 (1891); Hunter v. Pittsburgh, supra, at 179; Note 
(1903) 16 Harv. L. Rev. 211; cf. Proprietors of Mt. Hope Cemetery v. 
Boston, 158 Mass. 509, 33 N. E. 695 (1893). Thus one court has held that 
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a municipal corporation’s contract of deposit was protected by the contract 
clause. Jn re Fidelity State Bank of Orofino, 35 Idaho 797, 209 Pac. 449 
(1922). Although the distinction between public and private municipal rights 
is far from clear, the assessment of the costs of street improvement probably 
falls within the former class. Thompson v. Williamsburg, 229 Ky. 81, 16 
S. W.(2d) 772 (1929); cf. Note (1923) 36 Harv. L. Rev. 465. The majority 
reasoning that even if the contract of 1903 were abrogated, the plaintiff would 
be liable under the original covenant, seems open to doubt. An executory 
promise, even though it is not under seal, may, if the parties so intend, be 
taken in satisfaction and discharge of a preéxistent obligation. Tuttle v. 
Metz Co., 229 Mass. 272, 118 N. E. 291 (1918); see 3 WILLISTON, CONTRACTS 
(1920) § 1846. Since this was apparently the intention of the parties to the 
second agreement, it would seem that the plaintiff’s liability under the original 
covenant had been discharged. Cf. Imperator Realty Co. v. Tull, 228 N. Y. 
447, 127 N. E. 263 (1920). The result of the present case, however, might 
be supported on the ground that the repealing statute was not intended to 
affect the city’s rights under contracts already made pursuant to the terms of 
the statute of 1889. 


CONSTITUTIONAL LAw— PeErsonaAL RicHts: Ci1vit-—ContTINUED Im- 
PRISONMENT FOR CIvi, CONTEMPT AS “ CRUEL AND UNUSUAL PUNISHMENT ”. 
— The defendant, who had been continuously imprisoned for two years and 
seven months on successive adjudications in contempt for failure to make 
alimony payments, petitioned to secure his release. There was no showing 
that the petitioner had wilfully refused to pay, or had fraudulently concealed 
property belonging to him, and the court found he was unable to make pay- 
ment. Held, that this imprisonment was unconstitutional under article I, 
section 5, of the New York Constitution as “ cruel and unusual punishment ”. 
Order entered discharging the petitioner. Politano v. Politano, 146 Misc. 763, 
262 N. Y. Supp. 802 (Sup. Ct. 1933). 

The instant case seems to be the only reported decision in which a claim 
that imprisonment for civil contempt is “cruel and unusual punishment ” 
was even considered in an opinion. That the constitutional prohibition against 
such punishment would be construed by most courts to extend to this situa- 
tion may well be doubted. This type of imprisonment is not regarded as a 
punishment for the act-of failing to pay, but as a remedial measure to secure 
payment. Beavers v. Beavers, 148 Ga. 506, 97 S. E. 65 (1918); Barton v. 
Barton, 99 Kan. 727, 163 Pac. 179 (1917). Thus, the constitutional pro- 
vision was held inapplicable to the closely analogous case of a bastardy pro- 
ceeding for the support of an illegitimate child. Waters v. Riley, 87 W. Va. 
250, 104 S. E. 559 (1920). And like results have been reached in delinquency 
proceedings. State v. Buckner, 300 Mo. 359, 254 S. W. 179 (1923); Ex 
parte Nacarrat, 328 Mo. 722, 41 S. W.(2d) 176 (1931). Likewise, an order 
to deport an alien was held not within the prohibition. Costanzo v. Tilling- 
hast, 56 F.(2d) 566 (C. C. A. 1st, 1932). It has been applied in cases of 
criminal contempt, but in these, the action was clearly to punish. See Jn re 
Maury, 205 Fed. 626, 632 (C. C. A. 9th, 1913); Coolidge v. People, 72 Colo. 
35, 38, 209 Pac. 504, 506 (1922); Fisher v. McDaniel, 9 Wyo. 457, 479, 64 
Pac. 1056, 1064 (1901). Yet, even if the provision is applicable to civil con- 
tempt, resort to it in the present case scarcely seems justified. True, dura- 
tion of imprisonment may, under most authorities, constitute such punishment 
if unreasonable in relation to the offense. Weems v. United States, 217 U.S. 
349 (1910); Sustar v. County Court of Marion, 1o1 Ore. 657, 201 Pac. 445 
(1921); see Note (1910) 24 Harv. L. Rev. 54. Contra: Ex parte Garner, 
179 Cal. 409, 177 Pac. 162 (1918). But even the court in the instant case 
appears to have felt that this imprisonment would not be cruel and unusual 
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if due to a wilful failure to comply with the order of the court. Cf. State v. 
Clark, 143 La. 481, 78 So. 742 (1918); Brinkley v. State, 125 Tenn. 371, 143 
S. W. 1120 (1911). And if the defendant is unable to pay, that fact is a suf- 
ficient ground under New York decisions to secure his release. Burdick v. 
Burdick, 183 App. Div. 488, 171 N. Y. Supp. 247 (1918); Staples v. Staples, 
206 App. Div. 196, 200 N. Y. Supp. 583 (1923). Therefore, resort to a ques- 
tionable constitutional ground to secure the desired result seems undesirable. 


ConTRACTs — DAMAGES — INDEMNITY FOR Loss ARISING FROM BREACH OF 
ConTRACT NOT TO DIscLosE LIBELLOUS INFORMATION. — The plaintiff, a mer- 
cantile agency, was believed to have been sending out adverse reports about 
the credit of the X company. To determine the nature of the reports, the 
defendant became a subscriber to the plaintiff’s service, undertaking by the 
terms of the subscription contract not to reveal the nature of any information 
received to anyone not connected with his business. Defendant also agreed 
to “ indemnify the company . . . in respect of any loss or damage whatsoever 
which it . . . may suffer or incur directly or indirectly from the breach by 
the subscriber . . . of any of these conditions.” The plaintiff sent the de- 
fendant a credit report of the X company which was in fact libellous. De- 
fendant turned the statement over to the solicitors of the X company, who 
thereupon sued plaintiff for libel and recovered substantial damages. Plaintiff 
sued on the contract of indemnity, claiming damages to the amount it had to 
pay the X company. Held, that the plaintiff was entitled to nominal damages 
only. Bradstreets British, Ltd. v. Mitchell and Carapanayoti & Co., [1933] 
t Ch. 190. 

There is little doubt but that this sort of disclosure was the very situation 
contemplated by the contract, and unless there be a policy against such agree- 
ments, it would seem that the court should give effect to the intention of the 
parties. The usual prohibition of indemnity against a wrongful act that is 
criminal or wilful in its character is inapplicable to a non-malicious libel. 
See Contracts RESTATEMENT (1932) § 572; cf. (1909) 22 Harv. L. REv. 306. 
And the court properly held that the agreement was not void as against public 
policy. See Saunders v. Seyd & Kelly’s Credit Index Co., 75 L. T. 193, 194 
(1896); Weld-Blundell v. Stephens, [1919] 1 K. B. 520, 528; cf. Jewett Pub. 
Co. v. Butler, 159 Mass. 517, 34 N. E. 1087 (1893). But in determining the 
existence of liability, reliance is placed exclusively on a former decision hold- 
ing that a principal could recover only nominal damages from his confidential 
agent who, in breach of duty, disclosed the existence of a malicious libel 
published by the principal. Weld-Blundell v. Stephens, [1920] A. C. 956; 
(1919) 33 Harv. L. Rev. 106. And, although admitting that there was a 
technical breach of contract, the principle applied is that the cause of action 
for which the plaintiff had to pay damages to the person libelled arose at the 
time of the publication to the defendant, and not by the latter’s disclosure. 
Cf. (1920) 68 U. oF Pa. L. Rev. 194; (1921) 6 Corn. L. Q. 336. But this 
analysis seems to disregard the true facts of the case. Practically, the dis- 
closure by the defendant which was specifically contracted against was the 
cause of the libel suit. See Finlay and Parmour, JJ., dissenting, in Weld- 
Blundell v. Stephens, supra, at 970, 996. The English courts have refused to 
protect a mercantile agency by a conditional privilege. Macintosh v. Dun, 
[1908] A. C. 390. Contra: Ormsby v. Douglass, 37 N. Y. 477 (1868) (the 
majority American rule). The result of the instant decision is to render 
nugatory what seems to be a perfectly fair contract which would in some 
measure obviate the severity of the English rule. Cf. Smith, Conditional 
Privilege for Mercantile Agencies. — Macintosh v. Dun (1914) 14 Cot. L. REv. 
187, 296. 
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CoRPORATIONS — ULTRA VIRES — DISTINCTION BETWEEN POWERS AND OB- 
JECTS IN ARTICLES OF INCORPORATION. — The president of the A corporation 
had guaranteed the notes of the B corporation. To prevent the holder of 
the notes from forcing its president into bankruptcy, the A corporation had 
subsequently agreed to buy the notes, and directed that payment therefor be 
made by the C corporation, which had contracted to purchase its assets. 
Before payment was made, both the A corporation and its president were 
adjudicated bankrupts. The C corporation then filed a bill of interpleader to 
determine the proper disposal of the sum which was to be paid for the notes. 
The articles of incorporation of the bankrupt company stated its purpose to 
be the carrying on of a lumber business and provided that it should have 
power to purchase evidences of indebtedness of any corporation. Oregon 
statutes provided that corporations organized thereunder should be authorized 
to carry into effect the objects specified in the articles of incorporation, and 
should have power to purchase such personal property as might be necessary 
and convenient to carry into effect the objects of incorporation. Ore. CopE 
ANN. (1930) §§ 25-205, 25-208. From a decree awarding the money to the 
trustee of the bankrupt corporation, the holder of the notes appealed. Held, 
that the purchase was invalid as a preference under § 67e of the Bankruptcy 
Act, 11 U. S. C. § 107(e) (1926); and that the transaction was ultra vires. 
Judgment affirmed. Edward Hines Western Pine Co. v. First Nat. Bank of 
Chicago, 61 F.(2d) 503 (C. C. A. 7th, 1932). 

The decision that there was a preference seems clearly correct. But the 
alternative holding involves a distinction which has hitherto received little 
attention in this country. Cf. Capy, Private CorporaTIons (1932) § 51. 
The court found that the “ power ” expressed in the articles of incorporation 
was not an “ object ” of the corporation and that its exercise was therefore 
governed by the statute incorporating the common-law rule that a corpora- 
tion’s powers are limited to those necessary to attain its objects. See BAL- 
LANTINE, PRIVATE CORPORATIONS (1927) § 53. Although the words “ power ” 
and “‘ purpose” were expressly used in the charter, the court indicated that 
its decision was not based on this wording, but rather on the ground that the 
purchase of notes could not be regarded as an object of a lumber business. 
The practice of inserting in articles of incorporation many inclusive and un- 
related objects early arose, due to a desire to minimize the risk of corporate 
action being declared ultra vires. In applying the English rule that a corpora- 
tion may be wound up when its “substratum,” that is, its principal activ- 
ity, has been frustrated, English courts have construed charters to state 
one main object and a number of incidental powers. Jn re German Date 
Coffee Co., 20 Ch. D. 169 (1882); see BALLANTINE, op. cit. supra, at 195. 
But where the question is whether corporate action is ultra vires, English 
courts have generally held all named objects valid as such, although recog- 
nizing that many of them are properly only powers. Cotman v. Brougham, 
[1918] A. C. 514; Evans v. Brunner, Mond & Co., [1921] 1 Ch. 359; Jn re 
Anglo-Cuban Oil, Bitumen & Asphalt Co., [1917] 1 Ch. 477; see 1 STIEBEL, 
Company Law AND PRECEDENTS (3d. ed. 1929) 52. Contra: Stephens v. My- 
sore Reefs (Kangundy) Mining Co., [1902] 1 Ch. 745. However, a Canadian 
court recently held that authority to issue promissory notes, stated as a corpo- 
rate purpose of a clothing concern, was not properly such, but a power which 
could be exercised only in aid of the corporate purpose. North American 
Life Assurance Co. v. Silver’s Ltd., 16 Alberta L. R. 435 (1921); see 6 
FLETCHER, CYCLOPEDIA OF PRIVATE CoRPORATIONS (1931) § 2475. Andina 
Louisiana case charter authority to make contracts was held to specify not 
a corporate object but an incidental power which did not authorize the making 
of a guaranty. Robert Gair Co. v. Columbia Rice Packing Co., 124 La. 193, 
50 So. 8 (1909); cf. Syndicate Clothing Co. v. Garfield, 204 Iowa 159, 214 
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N. W. 598 (1927). Under the present law as to ultra vires, persons dealing 
with a corporation are usually taken to have notice of the extent of its powers. 
Commercial Casualty Ins. Co. v. Daniel Russell Boiler Works, 258 Mass. 453, 
155 N. E. 422 (1927); see Note (1913) 26 Harv. L. Rev. 540. Where, as in 
the present case, the validity of a charter power depends on a subsequent 
judicial determination of its propriety as a corporate object or an essential 
incident thereto, the terms of charters become unreliable and the risks of those 
who deal with the corporation are increased. Cf. TAYLOR, PRIVATE CoRPORA- 
TIONS (5th ed. 1902) § 120. See Cotman v. Brougham, supra, at 520, 521; 
Note (1919) 32 Harv. L. REv. 279, 281. 


CRIMINAL LAW — JURISDICTION — CRIME ABOARD DoMESTIC VESSEL IN 
FoREIGN Port. — The defendant was indicted for a murder alleged to have 
been committed aboard an American ship while it was tied to a dock two 
hundred and fifty miles up a river in the Belgian Congo. The indictment 
was framed under §§ 272, 273 of the Criminal Code, punishing an offense 
when committed on an American ship “ upon the high seas, . . . or when 
committed within the admiralty and maritime jurisdiction of the United 
States... .” 35 STAT. 1142, 1143 (1909), 18 U.S. C. §§ 451, 452 (1926). 
From a ruling of the trial court sustaining a demurrer on the ground that it 
had no jurisdiction, the government appealed directly to the Supreme Court. 
34 STAT. 1246 (1907), 18 U. S. C. § 682 (1926). Held, that the lower court 
had jurisdiction. Judgment reversed. United States v. Flores, 53 Sup. Ct. 
580 (1933). 

The lower court considered only the question whether Congress had power 
under the Constitution to punish this defendant, and concluded that Article 
III, Section 2, of the Constitution, “ The judicial power shall extend . . . to 
all cases of admiralty and maritime jurisdiction”, was restricted as to 
criminal cases by Article I, Section 8, “ The Congress shali have power. . . 
to define and punish . . . felonies committed on the high seas... .” The 
Supreme Court came to the opposite conclusion, finding that the records of 
the Constitutional Convention indicated that the latter clause was intended 
merely to transfer the power held by the Congress under the Confederation, 
whereas the other was intended to give the federal government all the ad- 
miralty and maritime jurisdiction that can be held by a sovereign state under 
the limitations of international law. Mapison’s Diary (International ed.) 
260, 333, 340, 341, 415, 416; id. 61, 317, 318, 336, 344. Such extensive power 
in Congress seems to have been unanticipated. Cf. CLARK AND MARSHALL, 
Crimes (3d ed. 1927) §§ 490(b), 513(b); Berge, Criminal Jurisdiction and 
the Territorial Principle (1931) 30 Micx L. Rev. 238, 264-68; (1929) 
27 id. 706. The action taken in this case does not violate international law, 
for the “ law of the flag ” doctrine of international law allows a state to regard 
vessels of its own nationality as extensions of its territory, in order to punish 
crimes aboard them in foreign waters. United States v. Rodgers, 150 U. S. 
249 (1893); Regina v. Anderson, 11 Cox C. C. 198 (1868); 1 Hype, INTER- 
NATIONAL Law (1922) 423-24; cf. HALL, INTERNATIONAL LAw (8th ed. 
1924) 253-55, 306. But cf. Cunard S. S. Co. v. Mellon, 262 U. S. 100, 123 
(1922). The application of American legislation, however, has been tra- 
ditionally restricted to actual, rather than symbolic, territorial jurisdiction, 
in the absence of express provision to the contrary. American Banana Co. 
v. United Fruit Co., 213 U. S. 347 (1909); Cunard S. S. Co. v. Mellon, 262 
U. S. 100 (1922) (statute applying to “ territory ” does not extend to Ameri- 
can ships outside our waters). Cf. United States v. Bowman, 260 U. S. 94 
(1922); Blackmer v. United States, 284 U. S. 421 (1932). Earlier statutes, 
applicable to “the high seas, ... or... any river... within the ad- 
miralty and maritime jurisdiction . . .” have all been held not to extend to 
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waters not the high seas and within another sovereign’s territory. 1 STAT. 
113 (1790), Rev. Stat. § 5339 (1874); United States v. Wiltberger, 5 Wheat. 
76 (U. S. 1820); United States v. Morel, Fed. Cas. No. 15,807 (E. D. Penn. 
1834). In the only previous case arising under the present statute, discus- 
sion was likewise confined to the meaning of “high seas”, and on facts 
similar to the ones in the instant case the defendant was released. Mathues v. 
United States, 27 F.(2d) 518 (C. C. A. 3d, 1928), (1929) 27 Micn. L. Rev. 
706. The present Court conceded that the crime alleged had not occurred 
on the high seas, but held that the use of the exact words comprising the un- 
limited constitutional grant, within the “admiralty and maritime jurisdic- 
tion ’’, indicates that the statute is to be applicable wherever Congress has the 
power to make it so under the Constitution. Cf. The Hine v. Trevor, 4 Wall. 
555 (U. S. 1866). The Court recognized that the territorial sovereign has 
concurrent jurisdiction to punish this sort of offense. Cf. Wildenhus’s Case, 
120 U. S. 1 (1886). The result seems desirable, since in many cases it is 
probable that the other jurisdiction would not be exercised. 


FEDERAL COURTS — JURISDICTION — SCOPE OF JURISDICTION OBTAINED 
THROUGH EXISTENCE OF A FEDERAL QUESTION. — The petitioners brought suit 
to enjoin the defendants from producing a play, on the ground that it in- 
fringed a production copyrighted by the petitioners. The bill also contained 
allegations of unfair competition, based upon the same alleged acts which 
constituted the claimed infringement. The parties were citizens of the same 
state. The district court found the petitioners’ play had not been infringed, 
and refused to consider the claim of unfair competition, on the ground that it 
was without jurisdiction to do so. The circuit court of appeals affirmed the 
decree dismissing the bill and certiorari was granted. Held, that the findings 
in regard to infringement show that the claim of unfair competition was also 
without merit, but the federal question alleged being substantial, the court 
had jurisdicion over the claim of unfair competition and should have dis- 
missed it on its merits. Decree modified and, as modified, affirmed. Hurn 
v. Oursler, 53 Sup. Ct. 586 (1933). 

The Supreme Court has repeatedly held that federal jurisdiction, obtained 
in absence of diversity of citizenship through the existence of a substantial 
federal question, is not limited to the federal controversy, but extends to 
state questions involved, regardless of the disposition ultimately made of the 
federal question. Siler v. Louisville & N. R. R., 213 U. S. 175 (1909); 
Greene v. Louisville & Interurban R. R., 244 U.S. 499 (1917); Lincoln Gas 
& Elec. Co. v. Lincoln, 250 U. S. 256 (1919); cf. Osborn v. Bank of the 
United States, 9 Wheat. 738 (U.S. 1824). But cf. Barney v. New York, 193 
U.S. 430 (1904). But heretofore the holdings supporting the doctrine appear 
to have been limited, with one or two possible exceptions, to cases where 
action by state officials is alleged to be unconstitutional under both the federal 
and a state constitution. See Notes (1926) 40 Harv. L. Rev. 298; (1933) 33 
Cot. L. Rev. 296; cf. Moore v. N. Y. Cotton Exchange, 270 U.S. 593 (1926); 
Osborn v. Bank of the United States, 9 Wheat. 738 (U. S. 1824). On the 
other hand, two Supreme Court decisions have indicated that where, as in the 
instant case, a claim of unfair competition is coupled with a cause of action 
under a federal statute, the decision against the plaintiff on the federal 
ground precludes examination into the state question. Elgin Nat. Watch Co. 
v. Illinois Watch Case Co., 179 U. S. 665 (1901); Leschen Rope Co. v. 
Broderick & Bascom Rope Co., 201 U. S. 166 (1906). This apparent con- 
flict has led to considerable confusion in the lower courts that have dealt with 
the “federal statute” type of case. Cf. Levering & Garrigues v. Morrin, 
61 F.(2d) 115 (C. C. A. 2d, 1932), aff'd, on another ground, 53 Sup. Ct. 549 
(1933); Payton v. Ideal Jewelry Mfg. Co., 7 F.(2d) 113 (C. C. A. 1st, 1925); 
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Vogue Co. v. Vogue Hat Co., 12 F.(2d) gg1 (C. C. A. 6th, 1926); Onondaga 
Indian Wigwam Co. v. Ka-noo-no Indian Mfg. Co., 182 Fed. 832 (C. C.N. 
D. N. Y. 1910). The majority of the lower federal courts, however, have 
refused to exercise jurisdiction even where the claimed unfair competi- 
tion consisted of the same acts as those which constituted the alleged 
infringement of the federal right, and have either distinguished the “ con- 
stitutionality ” cases, as exemplified by the Siler decision, or left them un- 
considered. Levering & Garrigues v. Morrin, supra; Schiebel Toy & Novelty 
Co. v. Clark, 217 Fed. 760 (C. C. A. 6th, 1914); Taylor v. Bostick, 299 Fed. 
232 (C. C. A. 3d, 1924). And most text and periodical writers have assumed 
that a valid distinction existed. See 1 Foster, FEDERAL Practice (6th ed. 
1920) 83, n.49; 1 LoNcspoRF, CYCLOPEDIA OF FEDERAL PROCEDURE (1928) 
§§ 24, 101; Notes (1933) 33 Cot. L. Rev. 296; (1933) 27 Int. L. Rev. 
816. In the instant opinion, however, the Court refused to recognize a 
difference, except where the unfair competition claim is totally divorced from 
the federal cause of action, and thus brought the “ federal statute ” cases in 
line with the broad doctrine set forth in the Siler case. Yet the “ constitu- 
tionality ” decisions may well be open to criticism. There seems to be little 
doubt but that the underlying reason for the decision in the Siler case was 
that by taking jurisdiction over the state claim and giving relief on that 
ground, the Court could avoid deciding a constitutional question. See Siler v. 
Louisville & N. R. R., 213 U. S. 175, 193 (1909). But in so doing the Court 
ran counter to another sound policy, but one evidently regarded by the Court 
as weaker, not to decide a state question until it has been passed upon by the 
state supreme court. See Siler v. Louisville & N. R. R., 213 U.S. 175, 194 
(1909); cf. Southern Ry. v. Watts, 260 U. S. 519, 522 (1923); Dorchy v. 
Kansas, 264 U. S. 286, 291 (1924). And apparently in the majority of cases 
following the Siler case the state court had not passed upon the local issue 
involved. See Lincoln Gas & Elec. Co. v. Lincoln, 250 U. S. 256, 291 
(1919); Southern Ry. v. Watts, 260 U.S. 519, 522 (1923); Risty v. Chicago, 
R. I. & Pac. Ry., 270 U. S. 378, 387 (1926). The better procedure in such 
a situation would seem to be to refuse to take jurisdiction of either the 
federal or the state question, thus forcing the plaintiff first to exhaust his 
state remedies, and then to rely on an appeal from the state supreme court 
should his federal rights still need protection. See Isseks, Jurisdiction of the 
Lower Federal Courts to Enjoin Unauthorized Action of State Officials (1927) 
40 Harv. L. Rev. 969, passim; Frankfurter, Distribution of Judicial Power 
Between United States and State Courts (1928) 13 Corn. L. Q. 499, 518-19; 
cf. Holmes, J., dissenting, in Raymond v. Chicago Union Traction Co., 207 
U.S. 20, 40 (1907); Barney v. New York. 193 U.S. 430 (1904). But since the 
Court is definitely committed to the opposite view, the instant decision appears 
correct in extending the Siler doctrine to cover “ federal statute ” cases, for 
on legal principles they seem indistinguishable from the “ constitutionality ” 


type. 


ILLEGAL Contracts — Errect oF STATUTE LEGALIZING CONTRACTS PRE- 
VIOUSLY PROHIBITED. — The X bank gave the defendant irrigation district 
United States bonds as security for a deposit. No statute then authorized the 
giving of security but subsequently such a statute was enacted. Two months 
thereafter, during which time the defendant made no new deposits, the bank 
failed. The trustee in charge of liquidation sued to recover the proceeds of 
the bonds, which had been paid to the defendant at maturity. Held, that the 
agreement to give security was void as against public policy, and that the 
statute did not remove the illegality. Semble, that no ratification of the con- 
tract was possible. Wood v. Imperial Irrigation District, 17 Pac.(2d) 128 


(Cal. 1932). 
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Whether or not a contract, illegal when made, can be ratified by the parties 
after the prohibition on such agreements has been removed is a question that 
seems to have arisen but seldom, although it is well settled that, except in 
usury transactions, the removal of the illegality does not itself make it valid. 
Pacific Guano Co. v. Dawkins, 57 Ala. 115 (1876); Wilcox v. Edwards, 162 
Cal. 455, 123 Pac. 276 (1912); cf. Ewell v. Daggs, 108 U. S. 143 (1883); see 
3 WILLIsTon, ConTRACTS (1920) §§ 1683, 1758. Where contracts with cer- 
tain types of minors are prohibited by statute, an attempted ratification after 
majority has been denied effect. O’Conner v. Johnson, 107 Okla. 5, 229 Pac. 
146 (1924) (contract with minor Indian). Since the possibility of future 
affirmance would provide an incentive to make such agreements in contraven- 
tion of public policy, this holding appears sound. The same reasoning supports 
the cases denying the validity of a ratification on a secular day of con- 
tracts made in violation of a Sunday law. Cf. Tillock v. Webb, 56 Me. 100 
(1868); see Note (1930) 68 A. L. R. 1487. Contra: Love v. Wells, 25 Ind. 
503 (1865). But that argument does not apply to cases such as the present 
one, for legislative or judicial indorsement of a now illegal transaction is 
rarely predictable. Since a new agreement to operate in the future may then 
be made, ratification of an executory contract, or of the unexecuted portion 
of a partially executed one, should be possible. But indiscriminate denomina- 
tion of illegal contracts as “ void ” has led at least one court to the opposite 
result. Handy v. St. Paul Globe Pub. Co., 41 Minn. 188, 42 N. W. 872 
(1889); cf. 3 WILLIston, Contracts (1920) § 1630. Where, however, the 
contract has been executed, ratification should not be permitted to affect the 
rights of third persons. Even though it be said that in the instant case the in- 
action of the bank constituted an affirmance, the interests of other depositors 
should be protected. Hence, it seems correct to allow the receiver to recover 
the proceeds of the security without returning the deposit or giving it the 
status of a preferred claim, since the original transaction was in the nature 
of a fraud on creditors. Farmers & Merchants State Bank v. Consolidated 
School District, 174 Minn. 286, 219 N. W. 163 (1928); see Note (1932) 41 
YALE L. J. 1076. 


‘MarITIME LIENS — ENFORCEMENT — EXTENT OF LIEN ACQUIRED AGAINST 
SHIPPER’s Goops By CHARTER MADE WITH INITIAL CARRIER. — By a con- 
tract of affreightment, the A company agreed to convey goods for the shipper 
from Cuba to ports on the Great Lakes. The contract provided for payment 
of half of the freight on notice of shipment and half on delivery of the goods, 
the ship to be responsible for any shortage in quantity below that specified 
in the bill of lading. An addendum provided for transshipment into lake 
steamers. The charter of the ship furnished by the A company reserved a 
lien on the cargo for freight money. Pursuant to the agreement, the A com- 
pany transshipped the goods at Montreal into two steamers belonging to the 
libelant, making with the latter time charters providing for a daily hire 
payable in instalments, and reserving for the libelant a lien for freight on the 
cargo to be carried. No new bills of lading were issued. Shortage and 
deterioration were found in the cargo as delivered by the libelant’s steamers. 
The A company defaulted in its payments under the charters with the libelant 
and the latter asserted a lien on the cargo for the amount due it. The shipper 
claimed a set-off for the amount of the cargo damage. From a refusal of 
the district court to allow the set-off for such damage as occurred prior to the 
transshipment, the shipper appealed. Held, that the libelant had a lien on the 
cargo for the balance of the freight due the A company, and that the damage 
occurring prior to the reshipment could not be set off. Judgment affirmed. 
Hall Corporation of Canada v. Cargo ex Steamer Mont Louis and Subfreights 
Thereon, 62 F.(2d) 603 (C. C. A. 2d, 1933). 
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Apart from any contract, a shipowner in possession ordinarily has a lien 
on the cargo for freight money; and this is true of hire under a time charter. 
Actieselskabet Dampsk. Thorbjorn v. Harrison & Co., 260 Fed. 287 (S. D. 
N. Y. 1918); see CARVER, CARRIAGE OF Goons By SEA (7th ed. 1925) § 655. 
This special maritime lien may be lost by inconsistent charter terms, and 
while the authorities are not entirely in accord on the question, it seems 
probable that a provision for payment either before or after the date set for 
delivery is such inconsistency as to amount to a waiver. Kirchner v. Venus, 
12 Moore P. C. 361 (1859); see Raymond v. Tyson, 17 How. 53, 64, 65 (U.S. 
1854). Contra: Gilkison v. Middleton, 2 C. B. (N.S.) 134 (1857); see 
MACLACHLAN, MERCHANT SHIPPING (7th ed. 1932) 426. But where, as in 
the present case, the lien is expressly reserved in the charter-party, there is 
generally held to be no waiver. Fourteen Horses, etc., Fed. Cas. No. 4,990 
(S. D. N. Y. 1879); Actieselskabet Dampsk. Thorbjorn v. Harrison & Co., 
supra. The shipper’s right to set off the damage occurring prior to reshipment 
would seem to depend upon whether the lien clause in the charter-party with 
the libelant was an independent contract made by the A company on behalf 
of the shipper, or a mere assignment of the original lien. The latter view was 
taken in a case in which the transshipment was made under implied authority 
because of necessity. Matthews v. Gibbs, 3 E. & E. 282 (1860). If this view 
were taken in the present case, the libelant’s rights should be subject to the 
set-off as a prior equity in the shipper. Cf. American Steel Barge Co. v. 
Chesapeake & Ohio Coal Agency Co., 115 Fed. 669, 677 (C. C. A. 1st, 1902); 
see Matthews v. Gibbs, supra, at 305; 1 WILLISTON, CONTRACTS (1920) § 432. 
But it is usually held that a provision for transshipment, such as the one in 
the instant case, gives the first carrier authority to make a reasonable contract 
with the second, the terms of which will be binding on the shipper. The St. 
Hubert, to2 Fed. 362 (E. D. Pa. 1900); Briggs v. Boston & Lowell R. R., 
6 Allen 246 (Mass. 1863). In such cases the delivering carrier is allowed to 
recover on its lien the entire amount of freight which it has earned. Sumner 
v. Walker, 30 Fed. 261 (S. D. N. Y. 1887); Thomas v. Frankfort & C. Ry., 
116 Ky. 879, 76 S. W. 1093 (1903); Crane v. Taft, 203 Ill. App. 253 (1917). 
The present court adopted an intermediate view, for although it regarded the 
A company as the shipper’s agent when contracting with the libelant, thus 
precluding the shipper’s right to set off for damages occurring prior to the 
transshipment, it also regarded the libelant’s lien as limited to the amount 
unpaid under the original contract. The court based this result upon cases 
in which a shipowner who had leased his vessel sought to assert a lien he had 
reserved against goods to be shipped under contracts with the charterer; 
there the shipowner’s lien took effect through subrogation and was limited 
to the amount due the charterer. Larson v. 150 Bales of Sisal Grass, 147 
Fed. 783 (S. D. Ala. 1906); Jebsen v. A Cargo of Hemp, 228 Fed. 143 (D. 
Mass. 1915); see CARVER, op. cit. supra, §665a. The situation in those 
cases seems clearly distinguishable from that in the instant case. But the 
court may have been influenced by a desire to equalize as far as possible the 
amounts for which the two parties would have to claim against the A com- 
pany, which was apparently insolvent. 


RECEIVERS — PRIORITY — PRIORITY OF THE UNITED STATES WHERE IN- 
SOLVENCY Ensues AFTER APPOINTMENT OF RECEIVER BY CONSENT. — In 1923 
a bill in equity was filed alleging the solvency but temporary financial em- 
barrassment of the defendant corporation and praying for the appointment 
of a receiver to conserve its assets. The defendant answered, admitting the 
allegations and joining in the prayer, and a receiver was appointed. At that 
time the corporation was solvent in the bankruptcy sense, its assets exceeding 
its debts. See 30 Stat. 544 (1898), 11 U. S. C. §1(15) (1926). A federal 
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statute provides: ‘“‘ Whenever any person indebted to the United States is in- 
solvent . . . the debts due to the United States shall be first satisfied; and 
the priority established shall extend as well to cases in which a debtor, not 
having sufficient property to pay all his debts, makes a voluntary assignment 
thereof . . . as to cases in which an act of bankruptcy is committed.” Rev. 
Stat. § 3466 (1875), 31 U. S. C. § 191 (1926). In 1929, when the corpora- 
tion was admittedly insolvent, the government filed a claim for taxes against 
the receiver, claiming priority under the statute. From an order allowing the 
claim, the receiver appealed. Held, that the government was entitled to 
priority. Order affirmed. Hatch v. Morosco Holding Co., 61 F.(2d) 944 
(C. C. A. 2d, 1932). 

By judicial construction it has been established that the priority of the 
United States attaches only when insolvency in the bankruptcy sense has been 
manifested in one of the modes specified in the latter part of the priority 
statute. United States v. Oklahoma, 261 U. S. 253 (1923); Bramwell v. 
United States Fid. & Guar. Co., 269 U. S. 483 (1926). The purpose of re- 
quiring a notorious manifestation of insolvency is to promote certainty in ad- 
justing conflicting debt claims. Prince v. Bartlett, 8 Cranch 431 (U.S. 1814). 
Where a debtor insolvent in fact consents to a receivership, priority attaches 
as of the time of the receiver’s appointment, for there has been the equivalent 
of a voluntary assignment. United States v. Butterworth-Judson Corp., 269 
U.S. 504 (1926); cf. Price v. United States, 269 U. S. 492 (1926) (tax claim), 
(1926) 39 Harv. L. Rev. 784. Even though a debtor is solvent, his general 
assignment for the benefit of creditors is an act of bankruptcy. West Co. v. 
Lea, 174 U. S. 590 (1899); 30 Stat. 546 (1898), 11 U. S. C. Supp. VI 
§ 21(a)(5) (1932). But insolvency seems to be necessary to the operation 
of the statute even under the bankruptcy clause, although the requirement is 
not specifically reiterated in connection with that clause. See Blair, The 
Priority of the United States in Equity Receiverships (1925) 39 Harv. L. 
Rev. 1, 10. And the present court has held that, where the consenting debtor 
is solvent, the appointment of a receiver constitutes neither a voluntary as- 
signment nor an act of bankruptcy within the purview of the statute. Nolte 
v. Hudson Nav. Co., 8 F.(2d) 859 (C. C. A. 2d, 1925); accord: United States 
v. Middle States Oil Corp., 18 F.(2d) 231 (C. C. A. 8th, 1927); see In re 
McKeehan Furn. Co., 24 F.(2d) 870 (S. D. Fla. 1927). It is difficult, there- 
fore, to see how the subsequent onset of insolvency provides the technical no- 
toriety requisite for the establishment of a time certain as of which priority 
takes effect. See Rogge, The Differences in the Priority of the United States 
in Bankruptcy and in Equity Receiverships (1929) 43 Harv. L. Rev. 251, 
265-66. The court’s reliance upon Price v. United States, 269 U. S. 492 
(1926), as indicative of the result reached, seems questionable, since the facts 
of that case point strongly to the existence of insolvency when the receiver 
was appointed. On the other hand, the court may well feel that the judiciary, 
in confining the operation of the statute to the illustrative cases named therein 
has already hedged it with limitations far more technical than the legislature 
ever intended. See United States v. McLellan, Fed. Cas. No. 15,698, at 1129, 
1131, 3 Sumn. 345, 351-52, 357 (C.C. D. Me. 1838); Blair, supra, at 3-6. In 
the absence of such limitations, there would seem to be no objection to allow- 
ing priority as of the time when the government files its claim against the re- 
ceiver of a debtor then insolvent in fact. This would amply carry out the 
statutory policy of securing adequate public revenue without abandoning the 
requirements of notoriety and certainty. See United States v. State Bank of 
North Carolina, 6 Pet. 29, 35 (U.S. 1832). 
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SALES — FrAuD — Lack or REASONABLE EXPECTATION OF ABILITY TO Pay. 
— The defendant accepted a 90-day draft and received the bills of lading for 
goods at a time when his liabilities were $140,000 and his assets only $83,000. 
He had lost $95,000 in the previous ten months, but had maintained a fictitious 
credit by paying his bills promptly. A month later, bankruptcy proceedings 
were commenced against him. The seller, learning of the bankruptcy, filed a 
petition to reclaim the goods, alleging that the shipment was procured 
through fraud. Subsequently, the bankrupt effected a composition and the 
trustee returned the goods to him. From an order directing the bankrupt to 
pay the petitioner the amount of the draft, the former appealed. The appel- 
late court found nothing to show that the bankrupt, when he took delivery, 
intended not to pay for the goods, but did find that he must have known that 
the possibility of payment was remote. Held, that the purchase was fraudu- 
lent. Judgment affirmed. California Conserving Co. v. D’Avanzo, 62 F.(2d) 
528 (C. C. A. 2d, 1933). 

Mere nondisclosure by a buyer of his insolvent condition is not fraud. 
In re B & R. Glove Corp., 279 Fed. 372 (C. C. A. 2d, 1922). But if he pur- 
chases, intending not to pay, the seller is generally held entitled to rescind. 
Donaldson v. Farwell, 93 U. S. 631 (1876); Stewart v. Emerson, 52 N. H. 
301 (1872). Contra: Smith v. Smith, Murphy & Co., 21 Pa. 367 (1853). 
This doctrine is based upon the theory that a promise to pay for goods em- 
bodies a material representation that the buyer intends to keep his promise, 
and if he does not so intend, he has misrepresented the factual state of his 
mind. See 2 WriLuiston, SALES (2d ed. 1924) § 637. Whether lack of a 
reasonable expectation of ability to pay is equivalent to an intent not to pay 
is the subject of much controversy. See Note (1907) 6 L. R. A. (N.s.) 556; 
cf. Note (1929) 59 A. L. R. 418, 428. The instant decision finds among the 
unvoiced representations of the buyer one to the effect that he believes that 
his intent to pay has reasonable hope of fruition. Accord: McKensie v. 
Rothschild, 119 Ala. 419, 24 So. 716 (1898). Contra: Syracuse Knitting Co. 
v. Blanchard, 69 N. H. 447, 43 Atl. 637 (1898). The line of demarcation 
between knowledge of a probable inability to pay and intent not to pay is at 
best nebulous; the former is certainly strong evidence of the latter. Watson 
v. Silsby, 166 Mass. 57, 43 N. E. 1117 (1896); cf. Gillespie v. J. C. Piles & 
Co., 178 Fed. 886, 891 (C. C. A. 8th, 1910) (conclusive presumption). The 
court’s refusal to base contrary legal results upon a distinction so hazy 
factually seems justified, since the buyer’s concealment of his mental attitude 
is as likely to lead to detrimental reliance by the seller in the one case as in 
the other. See Jn re P. H. Krauss & Co., 2 F.(2d) 999, 1006 (W. D. Tenn. 


1924). 


SURETYSHIP — SuRETY’s RIGHTS: SUBROGATION — RELATION TO EXISTING 
SuRETY OF ONE WHO BEcoMEs SuRETY DurRING LEGAL PROCEEDINGS AGAINST 
PriIncIpAL.— R mortgaged an apartment house to E, to secure a debt of 
$20,000. E assigned the mortgage to A, guaranteeing the payment of the 
mortgage debt. R conveyed the property to G, who did not assume the mort- 
gage. A sued to foreclose and had a receiver appointed to collect the rents, 
which amounted to approximately $30,000 per year. G, in order to receive 
the rents, procured the discharge of the receiver upon filing a bond, with S 
as surety, “ to secure any judgment which may be entered ” in the foreclosure 
action. A deficiency judgment was entered against R and Z. G being in- 
solvent, S paid the deficiency, and caused execution to be issued against £, 
who brought the present action against S, A and G to require S to give E a 
satisfaction of the judgment and to enjoin all the defendants from proceeding 
to collect it. The trial court’s dismissal of the complaint was reversed by the 
Appellate Division, and the defendants appealed. Held, that as between S 
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and E the ultimate liability should be borne by S. Judgment affirmed. Three 

dissenting judges argued that as between S and £, £ should bear the ultimate 

loss, but that from the amount of Z’s liability should be deducted the amount 

a ee collected by G. Katz v. Mendelsohn, 260 N.Y. 434, 184 N. E. 45 
1933). 

The main problem on which the court is divided, that of determining 
whether the undertaking of G, with S as surety, was for primary or secondary 
liability, seems to depend initially upon an interpretation of the agreement 
entered into, and secondly upon an application of suretyship principles. The 
words of the bond, “ to secure any judgment ”, are of little aid, and resort may 
accordingly be had to the circumstances of the parties. Although the majority 
of the court apparently regards the full amount of the rents as the considera- 
tion received by G in return for his undertaking, the consideration seems rather 
to have been in effect only the right for G to receive the rents in advance of 
the time that he would otherwise have received them, since G was the owner 
of the equity of redemption. It could be reasonably argued that in return for 
so slight a consideration the undertaking must have been for only the lesser 
liability, that of sub-surety for Z. Furthermore, A, the opposite party to the 
transaction, had no interest in requiring G to become primarily liable. How- 
ever, the amounts involved may lead to the conclusion that G intended to 
undertake a primary obligation, since the annual rental was $30,000 and since 
the mortgage was only $20,000. Either conclusion, from the standpoint of 
interpreting the agreement, would thus seem reasonable. But irrespective of 
an interpretation on contract principles, the result may still be reached that S 
should be primarily liable. The rights and obligations of S must be deter- 
mined by those of G, S’s principal. New York State Bank v. Fletcher, 5 Wend. 
85 (N. Y. 1830); see Note (1904) 17 Harv. L. REv. 276. As the majority 
of the court points out, the case seems to fall within the well-settled rule that 
one who, without the consent of an existing surety for a debt, becomes surety 
during the course of legal proceedings against the principal for the collection 
of the debt is not entitled to contribution from the prior surety. Fidelity & 
Deposit Co. v. Bowen, 123 Iowa 356, 98 N. W. 897, 6 L. R. A. (N.s.) 1021 
(1904); see 2 WiLLIston, ContrRActs (1920) § 1282; 1 BRANDT, SURETYSHIP 
AND GUARANTY (3d ed. 1905) § 288. This rule is applied in many similar situa- 
tions. United States v. National Surety Co., 298 Fed. 536 (D. R. I. 1924) 
(bond releasing attachment) ; Southwestern Surety Ins. Co. v. King, 68 Okla. 
100, 172 Pac. 74 (1918) (appeal bond); Schnitzel’s Appeal, 49 Pa. 23 (1865) 
(stay of execution bond); Dent v. Wait’s Adm’r, 9 W. Va. 41 (1876) (forth- 
coming bond); Parsons v. Briddock, 2 Vern. 608 (Ch. 1708) (bail bond). 
The basis for this rule is almost universally regarded to be the fact that inter- 
vention of the subsequent surety varies the risk originally undertaken by the 
prior surety, and the equities of the prior surety are therefore deemed supe- 
rior. See Hinckley v. Kreitz, 58 N. Y. 583, 590 (1874); Cu1~ps, SURETYSHIP 
AND GUARANTY (1907) 251 et seg.; STEARNS, SURETYSHIP (3d ed. 1922) 454 
et seg. But cf. (1918) 18 Cor. L. Rev. 374. Consequently, the view of the 
minority that S should be liable only to the extent of the amount of the rents, ° 
unless greater liability were to be imposed on contract principles, seems to be 
logically sound, since it is only to that extent that S’s intervention injured the 
existing surety, Z. But it is difficult to agree with the minority of the court 
that “the bond [of S] in reality was intended to secure these rents . . .”, 
because S was surety for G’s undertaking to secure any judgment in the fore- 
closure proceeding, which might have been greater than the amount of the 
rents collected. The result reached by the minority does seem supportable, 
however, on the basis of the reason behind the rule making the subse- 
quent surety primarily liable. It may be argued that the method of im- 
posing ultimate liability upon the subsequent surety only to the extent that 
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the prior surety might be injured would be more difficult to apply, since the 
rule imposing ultimate liability upon the subsequent surety is partially rested 
upon convenience. Although that reason would be applicable in many cases, 
yet where, as here, the extent of the possible injury to the existing surety is 
definitely ascertainable, the result of the minority seems justifiable, in the 
absence of a finding that full primary liability should be imposed on contract 
principles. The dissent is of especial significance since it is apparently the first 
judicial recognition of what may be called a rule of partial interposition. But 
cf. Preston v. Preston, 4 Gratt. 88 (Va. 1847). 


TRIAL — INSTRUCTIONS — IMPLYING JuRY Musconpuct To HOoLp AN 
ERRONEOUS INSTRUCTION UNFAVORABLE. — X, a guest in A’s automobile, was 
fataliy injured when it crashed into B’s stalled truck. The administratrix of 
X sued A and B jointly and severally, alleging concurrent negligence. The 
jury was charged that to find for the plaintiff it must find both defendants 
negligent. From a judgment on a verdict for the plaintiff, both defendants 
appealed. The plaintiff contended that the charge, even if erroneous, was 
favorable to the defendants and harmless error, in that it imposed upon her 
a burden greater than that required by law. Held, that although the verdict 
was justified by the evidence, the instruction was erroneous, and unfavorable 
to each appellant, since “the jurors may have been overpersuaded to find 
against both defendants, in order to render a verdict in favor of plaintiff.” 
Judgment reversed. Marinkovich v. Tierney, 17 Pac.(2d) 93 (Mont. 1932). 

The problem of whether an erroneous instruction will be held unfavorable 
to the objecting litigant, when if strictly obeyed by the jury it would be 
definitely to his advantage, has been presented to two other courts, under 
facts of practical identity to the instant case, with divergent results. 
Accord: Howe v. Hatley, 54 S. W.(2d) 64 (Ark. 1932). Contra: Judd v. Ru- 
dolph, 207 Iowa 113, 222 N. W. 416 (1928); cf. Nolan v. Haskett, 53 S. W.(2d) 
996 (Ark. 1932); Lanham v. Keys, 31 Ga. App. 635, 121 S. E. 856 (1924). 
An analogy is found supporting the instant case in the numerous decisions 
reversing a criminal conviction for an offense properly charged upon and sup- 
ported by the evidence when lower offenses, included in the indictment and 
sustainable by the evidence, have been improperly omitted by the court in its 
instructions. Morris v. State, 167 S. E. 509 (Ga. 1933); Strong v. Common- 
wealth, 56 S. W.(2d) 339 (Ky. 1933). Contra: Glasscock v. State, 125 
Ohio St. 75, 180 N. E. 539 (1932); cf. State v. Smith, 245 N. W. 309 (Iowa 
1932); State v. Hardisty, 121 Kan. 576, 249 Pac. 617 (1926), s. c. 122 Kan. 
527, 253 Pac. 615 (1927). These latter cases may be distinguishable, how- 
ever, as evincing an approach which seeks to protect a criminal defendant 
against all disadvantages, no matter how remote or conjectural. An attitude 
apparently contrary to that of the instant decision is presented in the cases 
where, by attempting to reconcile a general verdict with inconsistent special 
findings, the courts seem to presume that the jury acted in accordance with 
the instructions. Dyer v. Keith, 136 Kan. 216, 14 Pac.(2d) 644 (1932); De- 

* vine v. Federal Life Ins. Co., 250 Ill. 203, 95 N. E. 174 (1911); cf. (1924) 37 
Harv. L. REv. 510. The only valid distinction between these and the instant 
case would seem to be that in the latter, the trial court has forced the jury 
into a position of deciding upon other than the exact merits of the litigation. 
But it is difficult to see how this particular reasoning would fall short of re- 
quiring reversal for most erroneous instructions on material points, regardless 
of the success of the party upon whom the apparent burden has been placed. 
As a practical matter, reversal in such a situation as that in the instant case 
would seem warranted only if the evidence convinced the upper court of a 
fair possibility of prejudice to a specific party. A better procedure in that 
event would be to order a new trial for that party only. The instant holding 
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appears to be little more than an example of instructions functioning “ to 
provide appellate courts with an instrument whereby they control both the 
trial court and the jury.” See Farley, /nstructions to Juries — Their Role 
in the Judicial Process (1932) 42 YALE L. J. 194, 208. 


WILLs — CoNsTRUCTION — DIRECTING APPLICATION OF APPOINTED PRop- 
ERTY TO VALIDATE TRUSTS OTHERWISE VIOLATIVE OF THE RULE AGAINST 
PerPetTuItTies. — 7 left a fund in trust with income to his wife for life, then 
to A, his son, for life, principal to be distributed as A should appoint. A by 
will directed the payment of his debts, of inheritance taxes, of a legacy of 
$100,000 to his wife, and the residue upon trusts which, as to the appointed 
property, though not as to A’s individual estate, were void for suspending too 
Jong the power of alienation. A statute provided that “personal property 
embraced in a power to bequeath passes by a will or testament purporting to 
pass all the personal property of the testator . . .” unless a contrary intent is 
made to appear. N. Y. Pers. Prop. Law (1909) §18. The executors under 
A’s will brought action to secure the trust fund from the trustees. Held, that 
the fund should be paid over to the executors so that the appointed estate 
could be applied to the debts, taxes, and legacy, and the individual estate re- 
served for the trusts created by the residuary clause. Low v. Bankers’ Trust 
Co., 146 Misc. 480, 261 N. Y. Supp. 474 (1932). 

The court follows an earlier case which decreed a similar marshalling of 
assets to save trusts otherwise void for remoteness, under a will which con- 
tained an opening general declaration that the testator intended to dispose of 
all his property, including any subject to a power of appointment. Fargo v. 
Squires, 154 N. Y. 250, 48 N. E. 509 (1897); cf. Minot v. Paine, 230 Mass. 
514, 120 N. E. 167 (1918). This application of the property to such uses as 
will most effectively enforce all the provisions of the will can be accomplished 
only where the testator, although exercising the power, has designated no 
particular use for the appointed property. Cf. Farmers’ Loan & Trust Co. 
v. Kip, 192 N. Y. 266, 85 N. E. 59 (1908). Where the statute provides that 
a general power shall be exercised by a general clause and not by the will as 
a whole, and the residuary clause makes the only general disposition con- 
tained in the will, it is possible that the courts will regard the property as 
appointed to the uses named in that clause. £.g., CAL. Pros. Cope (Deering, 
1931) §125; Pa. Stat. ANN. (Purdon, 1930) tit. 20, § 223. Under these 
statutes, however, an opening phrase declaring the testator’s intention to dis- 
pose of all his property would aid the court in reaching the result of the instant 
case. And that result is even more readily attained under those statutes which, 
like the New York act, provide that the power shall be exercised by the will 
as a whole. £.g., Mico. Comp. Laws (1929) § 13047; S. D. Comp. Laws 
(1929) § 656. The particular problem in the present case can arise only where 
the power is of such a nature that the period of the rule against perpetuities 
for interests appointed under it is measured from the time of the creation of 
the power. The doctrine evolved in the principal case might well be applied 
where property subject to such a power is validly appointed along with prop- 
erty of the donee’s estate to children of the donee when they shall reach 
twenty-five, and where some of the children are over and some under four 
at the date of the appointment, although they are not in being at the death of 
the donor. Cf. Minot v. Paine, supra. Likewise, it might be extended to apply 
to the situation where property devised is in part subject to a special power, 
and some of the devisees are outside the power. Although the instant case 
appears to avoid the remorseless application of the rule against perpetuities 
advocated by Professor Gray, it commends itself as a liberal and sensible 
method of effecting the intention of the testator. But cf. (1929) 28 Micu. 
L. Rev. 1064; see Gray, Rute Acatnst PerPetuities (3d ed. 1915) § 629 
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et seq. In thus taking the rule against perpetuities into account in determin- 
ing the “ intention ” of the testator, the action of the court has been foreshad- 
owed in earlier cases, which have been severely criticized by Professor Gray. 
Forman v. Troupe, 30 Ga. 496 (1860) ; Edgerly v. Baker, 66 N. H. 434 (1891); 
Mogg v. Mogg, 1 Mer. 654 (Ch. 1811); Leach v. Leach, 2 Y.& C. C. C. 495 
(1843); cf. Kevern v. Williams, 5 Sim. 171 (Ch. 1832). Cf. Gray, op. cit. 


supra, §§ 635 et seg., 857 et seq. 
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HumAN Aspects OF UNEMPLOYMENT AND RELIEF. By James Mickel Wil- 
liams. Chapel Hill: The University of North Carolina Press. 1933. 
Pp. xvi, 235. $2.50. 


Although containing some incidental discussion of the causes of unemploy- 
ment in terms of economics and industry, this book is essentially a description 
of the widespread human tragedies which occur when the industrial order 
breaks down and a hastily devised relief economy attempts to fill the gap. 
The author presents his conclusions on unemployment and the administration 
of relief as the result of several months of observation in five up-siate cities 
in New York from the spring of 1931 to the summer of 1932. In generai, the 
subject matter is divided into two parts, the first of which deals with the 
effects of unemployment upon the idle and their dependents, and the second 
with the problems centering about the organization and administration of 
public and private agencies for relief. 

In spite of the fact that unemployment is no new phenomenon, that it is 
present even in good times, and that industrial depressions have periodically 
devastated our people, the present disaster found us wholly unprepared to 
organize and administer relief as it should have been done. Fear, inertia, and 
undue optimism have always had a paralyzing effect upon those whose re- 
sponsibility it was to look ahead and plan adequately for the public welfare. 
There must be no “loose” talk about growing unemployment because such 
talk might “ bring on a depression”. Public officials busy with a host of 
more or less important questions will not pause to consider how to deal with 
increasing distress until suffering becomes widespread and the cry for aid 
threatens the serenity of our daily life. Whatever steps are taken to meet 
the situation must be temporary and makeshift because the “ emergency will 
soon be over ” and the process of demobilization must be swift and easy. 

Back of all this lies a half-formed conviction in the public mind that pro- 
viding the necessities of life to starving people and re-establishing families 
to self support is a relatively simple matter. The process is regarded as one 
which calls for nothing more than common sense motivated by human sym- 
pathy. Overhead organization, trained social workers, and carefully con- 
structed plans based upon sound social policy rather than unthinking gen- 
erosity are anathema to many a conscientious citizen. This lag in popular 
understanding of the realities of sound relief administration and the failure 
to grasp the implications that flow from the shift of great masses of people 
from industry to charity have created many of the problems that Dr. Williams 
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has dealt with in this book. It is no longer possible or humane to apply the 
old concepts of poor relief as carried on under the early English practice. 
The Webbs in their famous minority report’ have shown how cruelly ill- 
adapted those concepts are to the needs of the masses in large urban centers 
or, for that matter, to needy people anywhere. Nevertheless, Dr. Williams 
finds much to be hopeful about. There are public welfare departments 
creditably organized whose trained staffs provide constructive help, as well as 
alms, to the unemployed. The influence of the Temporary Emergency Relief 
Administration of the State of New York has been a powerful one in raising 
the standard of relief in the localities throughout the state. As time and the 
depression go on we have the right to expect improvement in our relief ma- 
chinery. The author’s analysis of the weaknesses in our present set-up will 
contribute to that end. 

Perhaps one reason why social changes occur so slowly is the tremendous 
difficulty of arousing the public mind to an appreciation of mass suffering. In 
that portion of the book which deals with the effects of unemployment on 
individuals and families, Dr. Williams has recounted the inevitable conse- 
quences of idleness and dependency — the destruction of family life through 
ill health, broken morale, and slow starvation. He has cited liberally from 
the testimony of social workers before the Senate committee which considered 
the Costigan-La Follette bill for federal unemployment relief, to show the price 
which children and young people must pay for their adults’ folly. The mere 
fact that children who came to working age three years ago have never had a 
job and have no prospect of one for the future is evidence enough of the 
problems of delinquency, crime, and dependency with which we shall have to 
deal in increasing measure as time goes on. The author points out the wide 
gulf between the well-to-do and the poor who constitute the bulk of our popu- 
lation. The former have no real understanding of what life means to the lat- 
ter. Statistics of the total number of unemployed, of those getting relief, and 
of the amounts of money spent reveal nothing of the human wretchedness which 
remains hidden from sight. The imagination is overwhelmed by numbers and 
the very size of the problem transcends human understanding. To speed the 
process of change to a better order, there is need to personalize distress and 
to give it concrete reality. We shall be moved to demand a new deal, not by 
our intelligence alone, but by an imaginative understanding of the blight which 
our present institutions place upon human happiness and well being. Dr. 
Williams’ book helps to bring that picture into focus in the light of present 
circumstances. 

The law is an ancient and honorable profession, and lawyers, in an earlier 
day, contributed much toward shaping the growth and development of our 
public policies and institutions. Thoughtful people have noted with regret 
the rapid decline of the lawyer as a public servant, in the broader acceptance 
of that term, during the past three decades. The problems of welfare that 
now confront us, such as unemployment reserves, regulations of hours and 
wages, taxation, finance, and public administration, are legal and legislative as 
well as social. Their formulation calls for the kind of expertness which the 
lawyer, with his knowledge of the possibilities as well as the limitations of 
legislative action, can contribute. There is a clear challenge to the legal pro- 
fession to turn aside from corporate law and its allied interests, and concern 





1 Minority REPORT OF THE Poor Law CoMMIssSION (1909). 







































baer Paani 







































HARVARD LAW REVIEW 


1350 


itself once more with matters of fundamental public welfare. A reading of 
Human Aspects of Unemployment and Relief will indicate something of the 
extent of the opportunity which now presents itself. 


WILLIAM Hopson.* 











Discovery Berore TRIAL. By George Ragland, Jr. Chicago: Callaghan & 
Co. 1932. Pp. x, 406: $5.00. 


Whatever may be the theoretical purpose of pleadings, they do not serve 
to define the issues to be tried; rarely do they do more than set the limits 
beyond which the trial may not travel. Before the Hilary Rules in Eng- 
land the fictional allegations and the broad scope of the general issue could 
be used to cloak the real controversy. Today, in the United States, the 
practice of plaintiffs is to attempt to accomplish the same result by declaring 
in generalities or by specifying every conceivable fault on the part of the 
defendant. The custom of defendants is to admit nothing, hoping that ex- 
trinsic circumstances, coupled with the operation of exclusionary rules of 
evidence, will make proof by the plaintiff impossible. These have combined 
to make pleadings little more than a notice by plaintiff that he claims to be 
entitled to some relief from defendant by reason of some happening more or 
less clearly indicated, and an answer by defendant that he resists the claim. 
As a basis for preparation to try the issues honestly in dispute, they are al- 
most worthless. Furthermore, it is at least doubtful whether they can be 
made reasonably effective. So long as a lawsuit has the characteristics of 
warfare, so long will each contestant seek to keep his opponent in the dark 
as to his real position. Only the ignorant or unskilful will show his strength 
or reveal his weakness before battle. 

Were the pleadings the only communications between the parties, few 
controversies would be compromised. Yet there can be little doubt that a 
majority of lawsuits are settled before trial.1_ Recently in the Wayne County 
Circuit Court of Michigan, a pre-trial docket was established, dealing with 
cases presumably ready for trial. One of the functions of the presiding judge 
is to determine the condition of the pleadings. He finds them frequently in 
need of amendment, if counsel are to present at the trial the claims and de- 
fenses upon which, as the preliminary examination reveals, they are relying. 
And, much more important, he discovers that as to many matters technically 
in dispute under the pleadings the facts can be stipulated. When counsel and 
parties appear at the pre-trial proceeding, and the real issues emerge, the 
futility of requiring a judicial decision often appears. In the first nine 
months of the new practice seven hundred and thirty-seven cases were 
settled at the pre-trial hearings.” 

Some device to disclose the exact questions of fact upon which the parties 
cannot agree must be found. But that will not be enough. Something must 
be done to reduce to a minimum the element of surprise in lawsuits. Why 
should not each party have the opportunity to know the other party’s case 





* LL.B., Harvard, 1916; Executive Director, Welfare Council of New York City. 


1 See WHerry, A Stupy OF THE ORGANIZATION OF LITIGATION AND OF THE JURY 
TRIAL IN THE SUPREME CourT oF New York County (1931). 
2 See Pre-Trial Procedure in Wayne Circuit (1933) 16 J. Am. Jud. Soc. 136. 
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before trial? Is it necessary to endure the expense and delay of carrying 
the lawsuit to the stage of the pre-trial docket in order to get only a part 
of the information? Mr. Ragland’s book provides a documented answer in 
the negative. The device which will make the mystery in pleadings unattrac- 
tive as well as profitless, and the device which will squeeze the surprise out 
of the case before trial is a modern adaptation of discovery. Briefly, an 
adequate statute for discovery before trial will provide in every type of 
action for (1) the right of each party to examine and cross-examine his ad- 
versary orally; (2) the right to take the deposition of any witness; (3) the 
right to inspect so much of every document in the possession of his adversary 
as is relevant, except in so far as such document is privileged; (4) the right 
to call upon his adversary to admit pertinent facts, including the execution 
and genuineness of documents, under penalty of payment of the costs of 
establishing such facts at the trial, regardless of the outcome of the case. 
Of course judicial control of the process should be provided to prevent abuse; 
but resort to it should be necessary and permissible only in extraordinary 
situations. 

Mr. Ragland’s conclusions are based not only upon a study of “ practically 
everything to be found in print upon the subject,” but also upon a “ field 
study of the actual use of discovery in all the jurisdictions of the United 
States and Canada where it had been effectively developed.” * Nowhere does 
discovery exist in its most adequate measure. In a few states the provisions 
are reasonably liberal. The more liberal they are, the better they work, and 
the greater the degree of approval they receive from the profession. Theo- 
retical objections based on fear of abuse yield to experience. In a word, 


the actual operation of this procedural instrument, even in an unperfected 
form, reveals it as a most effective means of eliminating the “ concealment 


‘ 


and secrecy in the preliminary stages of litigation” and the “ surprise and 
confusion at the trial”, which make “ false and fictitious causes and defenses 
thrive.” ¢ 

‘The book is not limited to a discussion of the fundamentals of discovery. 
It goes into the details of the practice. It is a lawyer’s handbook upon the 
subject. Like most lawyers’ handbooks it is not distinguished for its diction 
or its brilliance of style. It cannot be called a piece of spirited writing; 
indeed, it is deadly dull. Yet the book is thorough and useful, and it is no 
doubt ungracious to ask more. Who with the gift of words could be found 


to do so laborious a task? 
E. M. Morcan.* 





Cases AND OTHER MATERIALS ON Security. By John Hanna. Chicago: 
Commerce Clearing House, Inc. 1932. Pp. xxi, 1078. $6.50. 


Little more than a year ago Professor John Hanna published his Cases and 
Materials on Creditors’ Rights,! a scholarly work which this reviewer classi- 
fied as a “ perhaps epoch-making casebook.” ?_ Events transpiring in the law- 





8 Pp. iv. 4 P. iii. 
* Professor of Law, Harvard Law School; author of IntropucTIon To Stupy 
oF Law (1926). 


1 (1931). 
2 Book Review (1932) 17 Corn. L. Q. 718. 
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teaching world in the meantime have demonstrated even more clearly this 
book’s “‘ epoch-making ” character. Today in the better law schools the old 
two-hour, one-semester course in Bankruptcy is rapidly passing. Substitute 
courses called Creditors’ Rights, Debtors’ Estates, or Insolvent Estates are 
tangible evidence of the soundness of the theory that not only one method of 
administering a debtor’s estate (bankruptcy) but a// the more commonly used 
methods should be considered in the classroom within the confines of a single 
major course.® 

Professor Hanna’s first book dealt principally with the problem of the un- 
secured creditor. He now gives us what he describes in his preface as a 
companion volume. It is not the first casebook in the security field,’ but 
this fact does not detract from its importance — especially to those teachers 
who believe that the all-important relationship of debtor and creditor de- 
serves a major place in the law school curriculum. 

Cases and Other Materials on Security falls into three closely related parts. 
Part I deals with personal property as security, Part II, with the third person 
as security, and Part III, with real property as security. There is no appen- 
dix. Professor Hanna in his preface explains this omission by stating that, 
“‘ Where business and legal forms and extracts from statutes are included they 
are either found in the cases themselves or are placed in the various chapters 
as close as possible to the cases and notes to which they relate.” ® As in his 
previous volume, Professor Hanna’s footnotes are so exhaustive as to make 
this casebook virtually a treatise. An excellent topical index completes the 
book. 

A closer analysis of Part I— Personal Property as Security — will serve 
to illustrate the book’s scope and purpose. The first chapter is entitled Dis- 
tribution of Stocks and Bonds. For his painstaking work in this chapter Pro- 
fessor Hanna will be deeply appreciated by at least one class of readers — 
the young men in the New York law offices who toil far into the night seeking 
to clarify from conflicting decisions the legal relations existing between stock- 
broker and customer. The chapter begins, not with a case, but with a sample 
customer’s agreement. The provisions of this agreement are annotated with 
judicial decisions, statute law, and stock exchange rules. Then follow more 
than fifty pages of cases and notes in a section entitled Legal Incidents of 
Relation of Stockbroker and Customer. Subsequent sections of Chapter I are 
entitled The Re-pledgee’s Authority Over the Pledge, Interrelation Among 
Customers of Stockbroker in Insolvency of Broker, and finally, The Short 
Sale. To most law students all this material will prove fresh and inviting.’ 





3 See Billig and Billig, A Realistic Approach To The Study of Insolvency Law 
(1931) 16 Corn. L. Q. 542. 

4 Two other casebooks which consider some of these same problems but from 
different approaches have appeared since. SturcEs, CASES ON THE ADMINISTRATION 
or Destors’ Estates (1933); see Book Review (1933) 46 Harv. L. Rev. 1204; 
BrLtic AND CAREY, CASES ON THE ADMINISTRATION OF INSOLVENT EsTATES (1932), 
see Book Review (1933) 46 Harv. L. Rev. 876. 

5 Cf. SturcEs, CASES AND MATERIALS ON Crepir TRANSACTIONS (1930). 

6 P. viii. 

7 The note on pp. 107-108, for example, in which the editor considers some 
of the criticism, past and present, which has been hurled at stock market opera- 
tions, illustrates how far into sources other than law books Hanna is willing to go 
in order to complete his picture: “The stock market has received treatment at the 
hands of the novelists. See Dreiser, The Financier. See also Robert Neumann, 
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It will open new avenues of thought in an important present-day phase of 
security law wholly unfamiliar to all save a few outstanding students from 
the course in Personal Property. 

In Chapter II of Part I, entitled Problems of Collateral Banking, one is 
again impressed by the brisk, business-like character of the material. Sec- 
tion 1 is devoted to direct short-term loans secured by various types of col- 
lateral. A sample copy of the obligation used by the Reconstruction Finance 
Corporation opens the discussion. Next appears an obligation-pledge agree- 
ment of a New York trust company. Then comes a short text history 
of the pledge as a security device. The cases which follow are mostly adjudi- 
cations of the last dozen years. The footnotes are packed with a wealth of 
information. And by the time Hanna has covered this first section of Chap- 
ter II he has treated the security possibilities of corporate stock, bonds, 
promissory notes, book accounts, warehouse receipts, and bills of lading. 
The section ends with an interesting discussion of the several kinds of small 
loan agencies. 

Both the excellence and the novelty of Professor Hanna’s treatment tempt 
the reviewer to perhaps an over-detailed description of the contents of his 
book. Nevertheless, at least a word should be said concerning the latter part 
of Chapter II, where the author still is considering the several types of per- 
sonal property as security. Section 2 of this chapter devotes nearly fifty 
pages to Importing Transactions. Section 3 consists of approximately 
seventy pages on Distribution of Manufactured Goods, Especially Automo- 
biles. And—after the student thus has run the security gauntlet through 
every form of personal property from a share of stock to a shipload of auto- 
mobiles — Hanna takes him on a speedy excursion through Chapter III, 
some forty-three pages on the Problems of Agricultural Finance. 

At page 329—where his discussion of Personal Property as Security 
ends — Hanna is only well underway. His entire Part II, consisting of five 
chapters divided into twenty sections, treats of The Third Person as 
Security. This is the part of the Security course with which it is proposed 
to supplant the traditional course on Suretyship. As he explains in his 
preface, Hanna here has “ followed for the most part a conventional out- 
line.” ® However, the court decisions are frequently interspersed with text 
material and business forms, and as elsewhere in the book, the footnotes are 
voluminous. . 

The last half of the book, Part III, is devoted to Real Property as Security. 
Six chapters of twenty sections (many of them broken up into numerous sub- 
sections) are utilized to present a thorough course on real property mortgages. 
Here again the outline is the conventional one, but much of the material is 
entirely new. 

The reviewer believes that there is an important place in the law school 
curriculum for a course in Security based on such a book as this. The course 
might well come in the second year, along with Sales and Negotiable Instru- 
ments, after the students have had a thorough grounding in Contracts, Prop- 
erty, and Procedure in the first year. Such a two-year program would lay 
the foundation for a course dealing with the Administration of Insolvent Es- 





Sintflut (published in England under the title, Flood) 157-161 for a description of 
the delirium of a bear raid.” 
8 P. viii. 
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tates, which might well come in the third year, and which would serve to 
round off the student’s training in the field of debtor and creditor. 

Professor Hanna should be congratulated on the publication in two succes- 
sive years of such excellent casebooks. They set a standard to which case- 
book editors in all fields of the law may well aspire. They are volumes for 
law students who are earnestly seeking something more than a casual knowl- 
edge of the legal relations existing between debtor and creditor. They are 
casebooks for law teachers who are endeavoring to portray those relations 
realistically in the political, social, and economic setting of the post-war years. 


Tuomas CLIFFORD BILLIG.* 





Le MINORANZE pI Razza, pi LincvA, DI RELIGIONE NEL Diritto INTERNA- 
ZIONALE. By Mario Toscano. Torino: Fratelli Bocca. 1931. Pp. 253. 
25 lire. 


Professor Toscano has attained a harmony of exposition reminiscent of the 
works of Fouques Duparc and Mandelstam. He takes for his field every 
international aspect of the post-war system of minorities protection, with 
one all-pervading self-limitation. He has written primarily an account of the 
legal basis and scope of the existing system and the international instruments 
upon which it is based. 

With no intent to censure it may be remarked that Parts I, II, and III are 
thoroughly orthodox in presentation. Part I is concerned with the precedents 
for the post-war treaties, taking first those concerning minorities outside Tur- 
key and then those under which some measure of protection was extended to 
the Christian population of the Ottoman Empire. Then follows a survey of 
the influences at work during the war and at the Peace Conference. In this 
latter connection perhaps a criticism might be ventured. Though the author 
deals adequately with the suggestions for inserting in the Covenant of the 
League a provision concerning minorities, he makes no attempt to describe the 
work of the Committee on New States in the drafting of the actual treaties, 
nor does he point out the causes for the form actually taken by the minorities 
treaties (distinguishing for a moment the minorities provisions of the peace 
treaties made with the ex-enemy states). Why were the obligations of Poland 
in respect of minorities inserted in a separate treaty instead of being incor- 
porated in the treaty of peace with Germany? The proponents of universal- 
ization of minorities obligations seem to make a strong point when they urge 
that the modern treaties take a form far different from the various treaty 
provisions of the eighteenth and nineteenth centuries; that they are not inti- 
mately bound up from a legal point of view with the territorial settlement, 
but are attempts to codify the duties of all civilized states towards minority 
populations. Indeed the argument would have weight were not the answer to 
be found in mere historical accident. This answer should be given. The 





* Associate Professor of Law, West Virginia University; editor, with Homer F. 
Carey, of CASES ON THE ADMINISTRATION OF INSOLVENT EsTATES (1932); author of 
Equity RECEIVERSHIPS IN FRANKLIN County, OHIO (1932). 


1 See, e.g., Observations of the Austrian Government, League of Nations Official 
Journal, Supplement No. 73, at p. 65. 
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Committee on New States, owing to the late date at which it set to work, 
could not prepare the draft of the Polish minorities provisions in time for in- 
sertion into the Treaty of Peace with Germany. But some assurance on the 
point had to be given Germany. As an expedient, therefore, there was inserted 
in the Treaty of Peace a single article (Article 93) which referred to the 
minorities obligations to be assumed by Poland. Those obligations were em- 
bodied in a separate instrument. The treaties with Roumania, Czechoslo- 
vakia, Jugoslavia, and Greece followed the Polish model in matter of form 
in order to maintain the required uniformity in the system which was to be 
placed under the guarantee of the League of Nations. This accident of time, 
therefore, is a complete answer to the argument that the minorities treaties 
are not intimately bound up with the post-war territorial settlement. This is 
an important fact not only from the political but also from the legal point 
of view. 

Part II is devoted to the definition of the concept of “a minority ”, a topic 
which the author rightly regards as of vital importance for a safe and effec- 
tive system of protection. On a problem which has baffled and divided the 
Permanent Court of International Justice, it must be said that Professor 
Toscano has made a very brave attempt.* The definition at which he arrives 
is as follows: “ That part of the permanent population of a state, bound by 
historical tradition to a determinate portion of its territory, having its own 
culture, and which cannot, because of diversity of race, language or religion, 
be confused with the majority of the population of the state.”* There is at 
least one very weak point in this definition. What sort of a bond to the terri- 
tory is the requisite condition of minority character? Minorities exist which, 
though they indisputably enjoy the protection of the post-war system, would 
be very difficult to fit into the author’s definition. A definition which does 
not cover all the facts is not satisfactory. 

Part III is an able survey of the instruments and declarations at present 
in force providing for the protection of minorities. In deference, no doubt, 
to the recent habit of never mentioning the rights of minorities without in 
the same breath speaking of their duties, the author entitles this part “ The 
Rights and Duties of Minorities.” (The habit is wholesome, though its more 
recent history is traceable to certain very questionable ideas of Briand.) 
Whatever its name, Part III is a very convenient summary analysis of the 
minorities treaties, the minorities declarations made before the Council of the 
League, the relevant provisions in the various mandates, and a number of 
bipartite conventions, namely, the Geneva Convention relating to Upper Silesia, 
the Greco-Bulgarian Convention for the Exchange of Populations, the Treaty 
of Riga between Poland and the Soviet Union, and the Yugoslav-Italian Agree- 
ment concerning Fiume. Upon one point the reviewer must differ from 
Professor Toscano’s views. It is by no means clear that the statement in 
Article 12 of the Polish Treaty that the foregoing stipulations constitute “ obli- 
gations of international concern” has merely a political significance as he 





2 Sec 13 Micter, My Diary at THE PEACE CONFERENCE (1924) 21 (first report 
of the Committee on New States). See also 5 TEMPERLEY, THE HISTORY OF THE 
PEACE CONFERENCE (1924) 123. 

8 Publications of the Permanent Court, Series A, No. 15 (Judgment No. 12). 
For criticism of the Court’s view, see STONE, REGIONAL GUARANTEES OF MINORITY 
Ricuts (1933) (forthcoming). And see Akzin, Der Rechtsbegriff der Minderheit 
(1329) 8 ZEITSCHRIFT FUR OFFENTLICHES RECHT 203 et Seq. 

. 68. 
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suggests,® following Sereni. It is arguable, for instance, that the phrase has 
very real legal significance in connection with Article 15 of the Covenant, and 
with declarations accepting the jurisdiction of the Permanent Court of Inter- 
national Justice under Article 36, paragraph 2, of the Statute, but reserving 
disputes concerning matters falling exclusively within the domestic jurisdiction 
of the declarant state. This, however, is not the place to debate such a 
question.® 

Part IV, devoted to procedure in minorities questions, has defects as well as 
virtues. It opens with an introductory section setting out the “ relevant ” de- 
cisions of the Council and Assembly, which is convenient, though one may 
question in what sense the Assembly may be said to have made decisions af- 
fecting the exercise of the League guarantee.? One who himself has neglected 
the point may nevertheless regret that the author failed to deal at greater 
length * with the very interesting differences which exist between the “ guar- 
antee article” in the minorities treaties and that in some of the minorities 
declarations. One who aimed solely to give an account of the legal pro- 
cedure as it actually operates has some excuse for omitting this question, but 
in a comprehensive work like Professor Toscano’s it should not be ignored. 
On the other hand, the general scheme of Part IV is good. It is not so much 
a study of the procedure, as of the organs which do the work. It is a static 
rather than a dynamic account of the réles of the Secretariat (Minorities 
Section), the Council, and the Permanent Court. But the treatment of the 
Council has serious defects from a legal viewpoint. It gives the impres- 
sion that the Minorities Committees (Committees of Three) are organs of 
the Council, whereas from a legal point of view they are certainly not such.® 
The treatment of disputes as to minorities questions is not adequate in view 
of the vital legal and political issues involved.1° The appeal to the Council 
on the question of receivability of petitions should be described when deal- 
ing with the Minorities Section and not with the Council.‘ The Part con- 
cludes with a brief summary of the procedure under the Upper Silesian 
Convention.'? The general criticism may be levelled at the whole of Part IV 
that the author keeps too closely to the texts and Council resolutions without 
simultaneously examining the practice. This is perhaps an Anglo-American 
criticism, but it is one to which continental writings are very often subject. 
Yet on the whole the arrangement is simple and comprehensible to the lay- 
man, and the analysis satisfying to the lawyer. 

The work is rounded off with a lucid presentation of the recent tendencies 
towards reform of the system of minorities protection in its procedural and 
substantive aspects. Among these the reader may act as his own guide and 
critic.?* 

Juttus SToNneE.* 





5 P. 81. 

6 See Stone, INTERNATIONAL GUARANTEES OF Minority RicHts (1932) 11-12. 

7 P. 164. 

8 See p. 210. 

9 STONE, op. cit. supra note 6, at 87 et seq. 

10 Jd., ch. VI. 

11 P, 215. 

12 See WARDERHOLT, Das MINDERHEITENRECHT IN OBERSCHLESIEN (1929); 
STONE, Op. cit. supra note 3. 

18 For a good discussion of the most important proposal for reform, see Calder- 
wood, Should the Council of the League of Nations Establish a Permanent Minori- 
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CASES AND MATERIALS ON INSURANCE. By Edwin W. Patterson. New York: 
Commerce Clearing House. 1932. Pp. xviii, 840. $6.00. 


This is a significant book — bold and original in conception, thorough and 
scholarly in execution, stimulating almost to exasperation in the vividness 
with which it confronts the student with the actual condition of present-day 
insurance law. Its deficiencies — and they are many —are the deficiencies 
inseparable from all pioneering undertakings. To use and appreciate the 
book requires a certain willingness to accept the pioneer’s limitations and point 
of view. 

Professor Patterson puts his emphasis on the place of insurance in the 
scheme of present-day society, and the legal problems to which it currently 
gives rise. Accordingly, he starts with seventy-three pages on The Insurance 
Carrier, in which the student is introduced to all sorts of insurance organiza- 
tions from Lloyd’s to fraternal benefit societies, and to some of the problems 
which result from the attempt to bring them under the government’s admin- 
istrative control. Next come twenty-eight pages of decisions which stimulate 
reflection on the difference between “insurance” and “ other risk-shifting 
transactions ” such as guarantees and produce “ futures ”; then two hundred 
pages in which the public policy against wager contracts, the problem of 
determining just who is protected by a policy, and the doctrine of the under- 
writer’s subrogation to the insured’s claims against persons not protected are 
brought together and interwoven under the title The Interests Protected by 
Insurance. The book then settles down to the practical business of The 
Selection and Control of Risks, in which the delimitation of the perils in- 
sured against and the classic doctrines of warranty, representation, and con- 
cealment are presented as aspects of the underwriter’s problem of correctly 
appraising the risk which he is taking on. One hundred pages on The Dis- 
tribution of Insurance Coverage and Service present the system of middlemen 
which intervenes between the insured and the insurance company’s home 
office, and all the legal problems of contract, waiver, estoppel, fraud, mis- 
take, parol evidence, reformation, and agency to which this system may give 
rise. Finally, a chapter on The Adjustment of Claims presents the processes 
by which adjustment is effected and some of the variegated legal difficulties 
which may occur. There is little segregation of cases dealing with different 
types of insurance except in the chapter on The Interests Protected, where 
life insurance and property insurance present problems of widely different 
character, and the chapter on Adjustment of Claims where the problems of 
each kind of insurance tend to be unique. The cases dealing with marine 
insurance are fragmentary, few, and scattered. To compensate, there is a 
good selection of cases on liability insurance which now bulks so large. 

The text includes about two hundred and fifty decisions reprinted from the 
English and American reports, of which about one-fourth were decided in the 
five years just preceding the publication of the book. Of the remainder, 
the great majority are distinctly modern, and selected more for the teasing 
quality of the facts or the opinion than for their character as landmarks of 





ties Commission? (1933) 27 Am. Pov. Scr. Rev. 250-63. The reviewer’s own 
opinions are set out in the conclusion to STONE, op. cit. supra note 6. 

* Instructor in Jurisprudence, Harvard Law School; author of INTERNATIONAL 
GUARANTEES OF Minority RicHTs (1932); REGIONAL GUARANTEES OF MINORITY 
Ricuts (1933) (forthcoming). 
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the law. An admirable series of appendices — unfortunately not keyed to the 
notes by pages — contains the British Marine Insurance Act, the best modern 
forms of marine, fire, life, and liability insurance, the forms of many common 
fire insurance riders, and some curious and interesting information about the 
way in which risks are selected and premiums figured up. There is also a 
selected bibliography listing eighteen first-rate modern texts. 

This casebook clearly affords no basis for an elementary course. From 
first to last it stimulates lively speculation by the selection of doubtful cases, 
by the juxtaposition of cases which present clashes of judicial reasoning, and 
by footnotes in which additional problems are stirred up. The ferment thus 
aroused is not, indeed, permitted to wander aimlessly, for other notes present 
the current of authority on those questions where accumulated precedents 
have rendered discussion fruitless, and the appendices afford abundant means 
of connecting philosophical discussion with the conduct of everyday affairs. 
The discussions aroused take such a wide range, however, that they cannot 
be ended save by the application of either the student’s or the teacher’s per- 
sonal philosophy or by study reaching far beyond the limits of the book. 
And this brings us to the essential deficiency of this casebook, of similar case- 
books generally, in fact, of all educational devices similarly conceived. In 
doing the task which the older education too much neglected, it leaves 
undone that which the older education did. 

Professor Patterson challenges the student’s intellect, stimulates his im- 
agination, gives him a vivid picture of the world in which he is about to move. 
But he leaves largely unattempted the other half of the student’s education 
which is to transmit to him, in some measure, the accumulated wisdom of 
the past. From this casebook no one could ever become familiar with that 
great body of custom concerning the conduct of business in the great waters 
which is marine insurance law. No one could make much progress in master- 
ing the detailed technique of American fire insurance. There is no picture 
of the slow development of life insurance as an institution —the errors older 
and more recent — the wisdom slowly piling up. Even so novel a phenomenon 
as liability insurance suffers from the failure to provide an adequate back- 
ground for the modern legislative efforts to convert it into a system for guaran- 
teeing the payment of tort claims. And to the present reviewers the approach 
by way of The Insurance Carrier and state regulation seems a bit inverted. 
Why is it not simpler to begin with two merchants wrangling over their coffee- 
cups at Lloyds? 

Indeed it seems that one may not unfairly ask the question whether the 
“ sociological ” and “ functional ” approaches to law study are not inconsistent 
with the educational principle of proceeding from the elementary to the com- 
plex. One gets this impression rather strongly in Professor Patterson’s sec- 
tion on the apportionment of fire losses between co-insurers' where court 
decisions on the most complex cases and the conflicting rules of thumb con- 
ceived by professional adjusters — none of which can be criticized without 
the most patient sort of mathematical and juristic thinking — are thrown at 
the student without even a suggestion that the key to all these puzzles may be 
found in some old decisions on simpler problems cited in the final paragraphs 
of a long note. 

But this is no brief for a return to good old methods. Insurance law is 





1 Pp. 625-44. 
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not a subject for beginners, and no one who has taught or studied from this 
casebook will ever be quite content with something less. There will be better 
casebooks on insurance than Professor Patterson’s but not until someone 
achieves a synthesis of the approach which his book exemplifies and that of 
the older historic school. 
GrEorGcE K. GARDNER.* 
RicHarp H. Merricxk.** 





LECTURES ON TAXATION ( Columbia University Symposium). Edited by Ros- 
well Magill. Chicago: Commerce Clearing House, Inc. 1932. Pp. v, 
254. $2.50. 


Individuals contemplating the perusal of this volume may well base their 
decision whether to read or not to read upon their interest or lack of interest 
in the lecture subjects as set forth in the table of contents, since the subject 
titles (with one exception) fairly represent the content of the lectures. The 
seven lectures included in the volume — all delivered as part of the summer 
program of the Law School of Columbia University — are entitled as follows: 

(1) The Function of the Inheritance Taxe The Taxation of Jnter Vivos 
Transfers, by Walter Ewing Hope, formerly Assistant Secretary 
of the United States Treasury. 

(2) Accounting and the Concept of Income, by Robert H. Montgomery, 
Past President of the International Congress on Accounting. 

(3) Some Aspects of the Problem of Income Taxation from the Stand- 
point of Corporations, by Edward H. Green, formerly Chairman 
of Committee on Taxation, Association of the Bar of the City of 
New York. 

(4) Interstate and International Double Taxation, by Thomas S. Adams, 
formerly Professor of Political Economy at Yale University and 
Member, Fiscal Committee, League of Nations. 

(5) A Brief Survey of Methods of Allocating Taxable Income Through- 
out the World, by Mitchell B. Carroll, Director of the Study of 
the Allocation of Profits for the Fiscal Committee of the League 
of Nations. 

(6) Federal Income Tax Procedure, by Arthur A. Ballantine, Under Sec- 
retary of the United States Treasury. 

(7) The Relation of the Tax Systems of the State and Nation, by Rob- 
ert Murray Haig, Professor of Political Economy, Columbia Uni- 
versity, and President, National Tax Association. 

The marked qualifications of the lecturers is in itself sufficient guaranty of 
the outstanding value of this book for the constantly increasing circle of those 
interested, either from the theoretical or from the practical standpoint, in 
problems of taxation. 

In general the volume is without a central focal theme, other than the 
general theme of taxation which is, of course, too broad to give much co- 
herency to so small a book. However, lectures 4, 5, and 7 do constitute a 
unitary group, all being concerned with the conflict of tax laws and of tax- 





* Professor of Law, Harvard Law School. 
** Third year editor, Harvard Law Review; student in Professor Gardner’s 
course on Insurance in which the casebook reviewed is being used. 
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levying sovereigns. To the present reviewer they constitute the most inter- 
esting lectures in the series. They are less technical than the others and for 
that reason have a wider appeal. Furthermore, their common subject matter 
is one which is receiving deservedly increasing attention not only from tax 
specialists and legislators but also from the harassed and sometimes victim- 
ized taxpayer himself. There is, of course, no possibility of general agree- 
ment as to whether governmental activity, and the taxes required to support 
it, should be at a high level or at a low level, because different and conflicting 
economic and political philosophies are involved. It ought, however, to be 
possible eventually to agree upon some general principles pursuant to which 
taxes, whether high or low, should be levied without serious distortion or du- 
plication resulting from the accident of personal or business situs. For ex- 
ample, the aggregate of taxes levied upon a corporation and its stockholders 
should not, merely because the corporate property or business is located in 
one state and the stockholders are resident in another, be greater than the 
same aggregate levied by either of the two states upon corporate property, 
business, and stockholders all within the jurisdiction of a single state. Simi- 
larly the aggregate of taxes paid by an individual who resides in one nation 
but derives his income from another should not be greater than either nation 
would impose upon the same individual if he both resides and derives his in- 
come therein. The three lectures referred to make valuable contributions to 
this important and difficult problem. 

The remaining four lectures are, as their titles will indicate, decidedly tech- 
nical. Each has much of value to contribute to the tax technician. So far as 
adverse criticism may suggest itself to the technical reader, the lecturers’ limi- 
tations of time and space would very likely constitute a fair answer. 

Referring to lecture 1, which deals with taxation of inter vivos transfers 
under the estate tax law, the present reviewer would have been interested in 
some comments in the text on the very significant decision of the Supreme 
Court in United States v. Wells, dealing with transfers in contemplation of 
death. Furthermore, in connection with the discussion of Brady v. Ham,? 
it might have been well to refer to the several contra decisions, including 
Porter v. Commissioners which has since been affirmed by the United States 
Supreme Court.* However, both United States v. Wells and Porter v. Com- 
missioner are included in the appended bibliography. 

The second lecture in the list, on Accounting and the Concept of Income, 
contains an excellent and particularly timely commentary on the tendency of 
Congress (unfortunately meeting with considerable judicial support) to ex- 
tend the burden of income taxation beyond net income. 

The third lecture in order is concerned primarily with the subject of con- 
solidated returns of affiliated corporations. It occurs to the present reviewer 
that it might have been desirable to devote all of the very limited space 
available to this theme. In fact some consideration is also given to the 
complicated and difficult question of form and substance in taxation, but inas- 
much as that theme deserves in itself a considerable volume, the suggestions 
made are hardly more than tantalizing. 





1 283 U.S. 102 (1931). 

2 45 F.(2d) 454 (C. C. A. 1st, 1930). 

8 60 F.(2d) 673 (C. C. A. 2d, 1932). 

# Porter v. Commissioner, 53 Sup. Ct. 451 (1933). 
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The sixth lecture, on Federal Income Tax Procedure, is wholly descriptive, 
rather than either critical or suggestive, but it is very comprehensive and a 
model of condensation. 

James W. Mupce.* 





CASES AND READINGS ON Property. Volume One: Introduction to Real and 
Personal Property. By Everett Fraser. Chicago: Commerce Clearing 
House, Inc. 1932. Pp. xii, 511. $4.50. 


CASES ON THE LAW oF CONVEYANCES. By Marion Rice Kirkwood. Chicago: 
Commerce Clearing House, Inc. 1932. Pp. xiv, 767. $6.00. 


Young Americans seem to me to have a harder time with their first year 
of property law than they had twenty-five years ago. A farm lad or a ranch 
lad of the end of the pioneer period came to law school with at least as vivid 
a background of property experience as he had of crimes or torts, far more 
than he had of contracts. Apartment life, street life, indoor play, or athletics 
on sites specifically set apart for the purpose breed conceptions differing 
from those of the youthful handler of hoe, saw, gun, or fishing rod on new 
lands whereon he goes lawfully or unlawfully. Nowadays, the feet of the 
steeds taking their first steps into the land law tread what appears to them 
a dusty and unalluring road. Their pedagogical herdsman, even though 
the herd be thoroughbreds, must bear a whip as well as sugar and oats. The 
editor of a new casebook on first-year property seems to share with the editor 
of a first-year casebook on procedure the most difficult of teachers’ tasks. 

Dean Fraser’s first volume begins the trilogy of property law, planned for 
the CCH University Case-Book Series. His part of the work will con- 
clude with a second volume on real and personal property which “ may be 
used either before or after Dean Kirkwood’s collection.” 1 Dean Kirkwood’s 
Cases on the Law of Conveyances forms the nucleus for second-year work. 
Professor W. Barton Leach’s forthcoming volume on Future Interests will 
complete the series. The rearrangement of order and topic by these authors, 
exemplified by the inclusion in Dean Fraser’s beginners’ volume of many ele- 
ments of the restraints on alienation, the rule against perpetuities, powers, and 
much matter designed to give the student an early acquaintance with equity 
and trusts, leads the learned and practical Dean Fraser to predict that by 
“this plan an advanced course on Future Interests need be elected only by 
students who expect to specialize in property law.” ? 

Brains, team work, painstaking experience, and wisdom have fathered 
these two volumes. The selection of cases and the annotations, including 
legal periodical references with hints of the nature or value of the note or 
article referred to, make them tempting pedagogical tools. The work shows 
craftsmanship of a high order. 

Adequate appraisal of the unity and harmony of the series is premature. 
The present volumes deal almost exclusively with the land law. Assuming 
that there is a unity and harmony in this field, final judgment on the series 
will turn considerably on how some major topics not included in these vol- 
umes are handled in Dean Fraser’s other volume, and whether three student 
years of land law is a necessity or a luxury. 





* Member of the Boston Bar. 1 P. vii. 2 P. vi. 
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These first casebooks tackle primarily the problems of what interests in 
land one may get and dispose of, the effective machinery therefor (other 
than devise, prescription, or Statute of Limitations), and the inter-relations 
of those who share the interests or estates, whether landlords, life or other 
tenants, remaindermen, or the owners of dominant or servient tenements. 
Neither volume emphasizes what you can do with your land when you get it. 
The student —at least one under the influence of the “spring daze”’, 
minimizing experience in favor of book learning — might assume from these 
volumes that the main usefulness of an interest in land is to cut it up, sell it, 
or mortgage it. Some Americans, however, still love the “ Good Earth” as 
dearly as the Orientals. Some like to dig pits in their land, fish from its 
banks, plant trees and vegetables in its soil (nay, even to allow weeds or 
thistles to spread therefrom), as well as to erect homes rather than structures 
that violate building restrictions, explore for oil or other hydrocarbon prod- 
ucts, and mayhap take off or alight by aircraft either on their fees or lesser 
estates. Sad to relate, they frequently do all of these things, and others not 
enumerated, upon lands which are not their own. As long as some of these 
adventurers remain in first-year classes, their beginners’ interest in the 
subject might be enhanced by finding in the excellent indices of either vol- 
ume invitations to such topics as air space or air rights, fixtures, lateral 
support, noises, odors, oil leases, trees, trespasses, water or water rights, 
and more on “ waste” than a casual judicial definition. I personally find 
it very helpful to carry along together the “ what you can and cannot do 
with it ” with the “ how you get it ”. 

From an analytical viewpoint, it may be a complete answer to this 
criticism to say that I confuse land law with tort law. I do. Dean Fraser’s 
book moves in close harmony with the evolving Restatement of Property, 
in which he shares the burdens and the honors. There are analytical ad- 
vantages in teaching as property law what is to be restated as property law, 
in teaching as tort law what is to be restated as tort law. This separation 
presents a real pedagogical difficulty. For the pragmatical purposes of the 
American Law Institute, it may be advisable to classify under “ torts ” the 
great bulk of the disputed, changing, vulgarly read about and table-talked 
about invasions of land. But if land law as taught is to consist mainly of 
the rules settling squabbles over title, and the mechanics of getting or 
losing titles, plus the residuum of what the astute pedagogues of “torts ” 
and “procedure” deem sufficiently dull, ancient, or “well settled” to 
relinquish to “ property ”, the beginner is apt to lose sight of the fact that 
“ property ” is what the “ substantive law of torts” and the “ adjective law 
of procedure” protect today, and will be what they protect tomorrow.® 
The danger that the student may lose this sense of unity by the new sepa- 
ration of pedagogical powers seems to me a real one. I would rather 
gamble on an apparently wasteful repetition and overlapping, wherein 
teachers of “torts”, “procedure”, and “ property” are greedy to grab 
certain topics one from the other. 

What seems to me the bold and tempting change in order and emphasis 





8 Cf. Holmes, J., in Beech-Nut Packing Co. v. P. Lorillard Co., 273 U. S. 629, 
632 (1927). “and in a qualified sense the [trade] mark is property, protected 
and alienable, although as with other property its outline is shown only by the 
law of torts, of which the right is a prophetic summary.” 
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is the manner in which Dean Fraser tosses the tyro to sink or swim in the 
depths of the land law. “ Property I” becomes in fact “ Real Property I”’. 
This change I favor. Only my deference for authority and precedent, and 
my delight in treating the concept of possession alike in land and in the 
capture of foxes and whales, races between constables, and liquor and 
lottery ticket cases, as a perfect initial pasture for the colts, has hitherto 
induced me not to swing directly from Mr. Warren’s “ Possession” to his 
“land itself”, air, water, and fixtures.t This would give room for a work- 
out in the fields of prescription, through which I would introduce some 
problems of the Statutes of Limitations applied both to land and chattels. 
By this route I should go as early as possible into the plow lands from 
Quia Emptores past the Statute of Uses. A much needed pause for refresh- 
ment would permit us to view here the approaching outlines of the hills of 
“ Equity ” and “Trusts”. The only diversion en route would be in the 
fields of cotenancy, problems of the many-as-one, to which Dean Fraser 
brings new light, though neglecting perhaps the fine argumentative phases 
of severance in joint tenancy. Then I would close with a final canter 
through the pleasant, varied scenery of profits, easements, and licenses, 
which latter, incidentally, Dean Fraser (too generously in my opinion) 
releases to Dean Kirkwood. Accession, confusion, conversion, and allied 
topics, I would solemnly declare to be part of the law of torts. “ Covenants 
running with the land ” I would donate to the course on equity. 

Dean Fraser’s means of attaining the goal may be better than this. His 
volume begins with the Property Restatement’s definitions (with illustration 
and comment) of such terms as rights, privileges, powers, immunities, and 
interests. Thus, as it were, the traveller first studies Italian painting in 
St. Peter’s and the Vatican, never having trudged to the mosaics of 
Ravenna, nor followed Giotto between Padua and Assisi. Most American 
tourists do it that way. Very few of them become Berensons. Dean 
Fraser explains that this material gets first place “as a basis for pre- 
liminary discussion of terms, and for convenient reference”.5 I should 
have put it at the end of the beginners’ road. The ensuing Chapters II to 
VIII, the great bulk of the volume, dealing with tenure and the estates, and 
proceeding through the Statute of Uses to “limitations in the form of 
remainders to the heirs of the conveyor, or the heirs of a conveyee,” ® 
seem to me admirable in analysis, plan, and execution. More than once 
have I found myself carrying this volume to my weekly “ question and 
answer” hour. Readings well selected from Holdsworth, Pollock, and 
Maitland join Challis and the elders. I missed extracts from Plucknett’s 
Concise History of the Common Law." Possibly the place of the life tenant 
in our current American scheme of things is a bit over-emphasized. With 
an expert legal historian as a guide, there may be no pitfall in allowing 
beginners to study the statute of Quia Emptores on pages 27-28 and the 
otherwise undated Statute of 12 Charles II on pages 28-31. Quwuaere if a 
lesser leader can bridge four centuries and leave the right impressions with 
the majority of students. And yet I generally succeed in making it seem 
like centuries to most of my herd! ® 





4 Epwarp H. WarrEN, CASES ON PROPERTY (1926). 6 Chapter VIII. 
5 Pp. v. 7 (1929). 
8 With Holdsworth’s material in handy form, the beginners can be trained 
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Dean Kirkwood’s volume on Conveyancing begins with a neat bit of 
review and a rather thin conveyancer’s bridge from England to the Colo- 
nies and the Mississippi. A treatment of formal requirements of deeds 
and descriptions in Chapters II and III leads to a consideration in Chap- 
ter IV of the incorporeal group: rents, profits, easements, and licenses. As 
a first-year teacher, I should like to steal for my charges all the material 
in this latter chapter. One wonders, though, why the practical and fasci- 
nating problem of whether and to what extent “the list of easements is 
closed” did not intrigue Dean Kirkwood. Chapter V deals well with 
covenants running with the land both in law and in equity, and concludes 
with a treatment of covenants for title. It would seem a mere matter of 
curricular agreement ad hoc to decide whether to throw all of the non-title 
covenants into a course on equity, or treat them together as Dean Kirk- 
wood has done. I personally have never had any luck in handling 
covenants running only at law as a separate topic. My eminent preceptor 
did not get much of it through my head. The chapter on estoppel by 
deed and recording ought to suit any reasonable man. Some may question 
the space given title registration. As an owner of irregularly registered 
land (bolstered, however, with a policy insuring my record title), I bear 
testimony that some of the American bar badly need it. The bristling 
problem cases throughout the volume are apt and challenging. But why 
is it not as good fun, and as worthy, for the student to guess why the 
court held thus and so as what the court held? Such a change in form 
would help place these excellent books on practitioners’ shelves, as well 
as in students’ hands. 

SAYRE MACNEIL.* 
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CarsSON THE ApvyocaTE. By Edward Marjoribanks. New York: The Mac- 
millan Company. 1932. Pp. viii, 455. $3.00. 


To Marjoribanks, Carson is at once the greatest advocate of the twentieth 
century and the originator of that famous quip in response to the witness who 
insisted that his drinking habits were his business: “ Have you any other 
business?” In the many legal contests reported, Carson suffered only one 
defeat, and then his client was a mean fellow, quite obviously in the wrong. 
The work suffers the defects of any authorized biography of a living subject. 
Carson is without faults, blameless, impeccable, and reserved. Despite all 
this, the man stands out. Born of middle-class Irish parents, delicate in 
health and indifferent as a student, persistence, courage, and more than a 
modicum of good fortune made him one of England’s well-known lawyers. 
His career as a parliamentarian was equally exemplary. The steadfast ad- 





not only to dissect a statute from preamble, through enacting clause, to time of 
taking effect, but also to survey and value the problems, annoyances, hard cases, 
and clashes of interest which aroused the legislative body to action. If Quia 
Emptores and its companions are parts of the land law, this technique is essential 
to the land lawyer. 

* Professor of Law, Harvard Law School. 
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vocacy of the Union, the courageous stand on the side of the landlords, and 
the acceptance of leadership of the Unionist party —all at the sacrifice of 
personal gain and political preferment — show character and a steadfastness 
of purpose rarely encountered. Since the author died before the work was 
completed, the book carries Carson’s life only to 1910. It is to be hoped that 
another biographer, freed of the shackles of authorization, but writing in the 
same eminently readable style, may be induced to complete the picture of a 
personage in whom many have now become interested. 


JoHN MarsHALL IN DipLoMacy AND IN Law. By The Lord Craigmyle. New 
York: Charles Scribner’s Sons. 1933. Pp. viii, 145. $1.75. 


Lord Craigmyle (formerly Lord of Appeal as Lord Shaw of Dunfermline) 
has given expression to his admiration for a great judge, and may indeed him- 
self be numbered with those distinguished English jurists he mentions “ to 
show the growing esteem of high and worthy men outside the bounds of 
America for John Marshall as a jurist.” (P. 87.) This panegyric, dignified 
and eloquent, might have been delivered at some Marshall Day celebration. 
There is concern for constitutional opinions, but no exhaustive analysis. 
There is praise for the brief diplomatic duel with Talleyrand. There is a deep 
respect for the admiralty decisions, especially the dissenting opinion in The 
Venus (8 Cranch 253 (U. S. 1814)) as a sound contribution in the field of 
international law. Underlying all, there is judicial pride in the courage of a 
man —a judge — who could, in the face of populist disapproval and threats 
of impeachment, loose those constitutional thunderbolts expressive of a 
philosophy molded during the chaotic strife of post-Revolutionary America. 
The tribute is sweeping and beautiful, without the burdensome particularity 
of biographic detail. There is, however, scant justification, after the schol- 
arly work of Mr. Beveridge, for Dr. Nicholas Murray Butler’s assertion that 
a work of so limited a character as this paints a “new” portrait of John 
Marshall. (P. v.) 


A NEw PLAN FoR UNEMPLOYMENT ReseERvES. By Alvin H. Hansen and 
Merrill G. Murray. Minneapolis: The University of Minnesota Press. 
1933. Pp. 75. $.50. 

Although restricted in its statistical reference to conditions in Minnesota, 
this pamphlet is nevertheless an instructive first reader in unemployment in- 
surance. The chapters devoted to the evils of the present lack of provision 
for unemployment and to questions and answers on unemployment insurance 
are rudimentary. More informative is the discussion of the more perplexing 
problems: actuarial and administrative difficulties, the handicap on domestic 
manufacturers in interstate competition, the restriction of labor mobility on 
the one hand and the increase in supply of labor on the other. The “new 
plan ”’, presented with a draft bill and statistical predictions as to its operation, 
differs from current schemes chiefly in that it provides only for prolonged 
periods of unemployment. Because the authors recognize the experimental 
nature of social insurance projects in this country, their study is exceptionally 
valuable for its candidness. For this reason, one looks forward to their 
promised later volume, more complete in statistical data and in the review 
of experience elsewhere. 
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SovEREIGNTY. By Joseph P. Tanney. Washington, D. C.: Joseph P. Tan- 
ney. 1933. Pp. 159. 

Sovereignty comes from the people, and no form of government, whether 
it be monarchy, democracy, or tyranny, can survive for long unless it is 
responsible to the will of the people. The individual states of the American 
union are not sovereign, nor should they be. It is entirely fitting that they 
be merely units for local self-government somewhat on the order of our cities 
and towns. This is the burden of approximately the first half of Mr. Tan- 
ney’s not very weighty treatise. The remaining half is devoted to a solu- 
tion of the problems of the day. The threat of overpopulation will be 
thwarted when “archaic traditional and religious scrupies”” give way to the 
universal practice of birth control. (P. 89.) The peoples of the world must 
unite, and create an international governing body, which will deal with all 
difficulties. This is the climax of the book. The dénouement comes in the 
form of a draft by the author of a “ Constitution of the United Sovereignties 
of the World” which is, mutatis mutandis, the Constitution of the United 
States. 
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